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Reproduced here as a Microsoft Word document incorporating all amendments. The official state award documents, including state clarifications and responses to vendor questions may be viewed on the Office of Administration, Division of Purchasing Materials Management website at: http://www.oa.mo.gov/purch/cgi/display.cgi?contnum=C206004002.
1. INTRODUCTION

1.1
Purpose:

1.1.1
This document establishes a contract for the provision of voting equipment and voting systems, hereinafter referred to as “voting systems”; including optical scan precinct counters, optical scan central counters, direct recording electronic (DRE) voting devices, and ballot marking devices; and services and support for the various local election authorities, hereinafter referred to as “agency”, located throughout the State of Missouri on behalf of the Missouri Secretary of State’s Office in accordance with the requirements and provisions stated herein and in accordance with Chapter 34.044 of the Revised Missouri State Statutes for single feasible source procurements.  The State intends to establish contract(s) with multiple qualified equipment vendors for specific voting systems which have been qualified by the Missouri Secretary of State for use in Missouri.  A complete listing of qualified systems (including full qualification, contingent qualification, and qualification with a disclaimer) is available on the Secretary of State’s website at http://www.sos.mo.gov/elections/qualsystems.asp.  A voting system that has received qualification from the Secretary of State (full or otherwise) may be offered on this contract.  However, only voting systems that have received full qualification (without a contingency) will be able to enter into a final contract with the state.  Any voting system that has received qualification with a disclaimer shall be considered fully qualified for this contract.

1.1.2
As a result of this contract, local election authorities will have the ability to select from the list of systems available through the established contracts.  It is anticipated that local election authorities will need to purchase at least one accessible voting system for each polling place throughout the State.  In addition, the State expects that several local election authorities will purchase precinct counters to comply with second chance voting requirements as outlined in the Help America Vote Act (HAVA).  Each election authority will be responsible for issuing orders for the system(s) of their choosing and any services and technical assistance necessary to support their immediate and ongoing needs.  Systems chosen are left to the discretion of the local election authority.  Election authorities are eligible to receive one-time federal money from the State through the HAVA, up to a maximum allocation amount, in procuring these systems.  Payments made to the local election authorities to procure voting systems will utilize one-time federal HAVA funds and in no way is the State responsible for additional payments to local election authorities for future voting systems and/or services.  

1.1.3
The purpose of this contract is to provide purchase options and competitive pricing to local election authorities throughout the State of Missouri as they purchase new voting systems to meet HAVA requirements by January 1, 2006.  Although pricing will not be a factor in establishing the contract(s), it certainly will be a factor for each county election officials’ final selection of a supplier and product.  Consequently, the vendor needs to present its very best response to this request.
1.2
Background:
1.2.1
The Help America Vote Act (HAVA), [Public Law 107-252] was enacted in 2002 by Congress to modernize the administration of federal elections.  HAVA provides federal funding to help States meet the law’s requirements.

1.2.2
The HAVA also provides for the replacement of punch card voting systems for those jurisdictions that wish to participate.  In accordance with HAVA, each State and jurisdiction choosing to participate shall replace voting systems in time for the first federal election held after January 1, 2006.

1.2.3
The U.S. Election Assistance Commission (EAC) was established to administer the federal funding and provide guidance to the States in their efforts to comply with the HAVA.  Section 202 of HAVA directs the EAC to adopt voluntary voting system guidelines, and to provide for the testing, certification, decertification, and recertification of voting systems and software. 

1.2.4
The state’s chief election official in Missouri is the Secretary of State.  The Secretary of State is charged with the oversight of all elections, including administration of state election law, election official training, candidate filings, candidate certification and compilation of election results.

1.2.5
The Elections Division within the Missouri Office of the Secretary of State is responsible for assisting the 116 local election authorities interpret and administer state election laws, including the promulgation of rules governing elections and electronic voting systems.

1.2.6
Elections in Missouri are administered at the local level.  The counties are served by county election officials and in the cities of Kansas City and St. Louis, an appointed election board is the governing authority.  These officials are responsible to the Secretary of State for administering all aspects of election management within their respective jurisdictions.

1.2.7
In accordance with the Revised Statutes of the State of Missouri (RSMo), Section 115.225, the Secretary of State shall approve all voting systems used by the election authorities of this state. As a part of the state qualification process, voting systems were observed by the Missouri Automated Voting Equipment Qualification Committee.  In addition, voting systems must have been tested and certified by an independent test authority (ITA) that meets the voting system standards developed by the Federal Election Commission or its successor agency, the EAC.

1.2.8
The local election authorities in Missouri currently utilize one of three types of voting systems; a manual count, punch cards or optical scan voting systems.

1.2.9
State law authorizes the use of voting systems that will comply with both second-chance voting and the disability access requirements of HAVA.  Each polling location in Missouri will be equipped with a voting system that allows persons with disabilities (and others) to vote unassisted.  In addition, many jurisdictions will purchase and utilize optical scan precinct counters to comply with second chance voting requirements.  Each local election jurisdiction will be required to comply with HAVA by January 1, 2006.

1.2.10
In order to comply with the various requirements contained in the federal HAVA law, Missouri has developed a State Plan.  Refer to the Missouri HAVA State Plan for additional details at SOS, Missouri - Elections: Help America Vote Act State Plan.

2.
CONTRACTUAL REQUIREMENTS

2.1
Contract Period:   

2.1.1
The original contract period shall be date of award through three years.  The contract shall not bind, nor purport to bind, the state for any contractual commitment in excess of the original contract period.  The Division of Purchasing and Materials Management shall have the right, at its sole option, to renew the contract for two (2) successive additional one-year periods, or any portion thereof, for additional acquisitions, system maintenance and support services.  In the event the Division of Purchasing and Materials Management exercises such right, all terms and conditions, requirements and specifications of the contract shall remain the same and apply during the renewal period, pursuant to the applicable option clauses of this document.
2.1.2
The Division of Purchasing and Materials Management reserves the right, in addition to the above, to renew those portions of the contract necessary to provide ongoing maintenance and support services for the voting systems for five (5) additional one-year periods, or a portion thereof.  In the event the Division of Purchasing and Materials Management exercises such right, all other terms and conditions, requirements and specifications of the contract applicable to the above-referenced services shall remain the same and apply during the extension period(s) with the exception of price.  In no event shall price increases exceed 5% of the previous year’s pricing during these extension periods.

2.1.3
The Division of Purchasing and Materials Management does not automatically exercise its option for renewal based upon the maximum percent of increase and reserves the right to offer or to request renewal of the contract at a price less than the maximum percent of increase stated.

2.2
Price:

2.2.1
All pricing shall be as indicated in Exhibit A.  The agency shall not pay nor be liable for any other additional costs including but not limited to taxes, insurance, interest, penalties, termination payments, attorney fees, liquidated damages, etc.

2.3
Payments:

2.3.1
The contractor shall understand and agree the agency reserves the right to make contract payments to the contractor through electronic funds transfer (EFT).  For those agencies desiring to make payment via EFT, the contractor must provide any appropriate documentation required by the agency to facilitate EFT payments.  The contractor must comply with all other invoicing requirements stated in the SFS.
2.3.2
All payments, with the exception of software maintenance and software lease payments shall be made in arrears based on the election authority’s receipt of each deliverable component of the system.  These entities may make advance deposits/payment for software maintenance (upgrades/new releases/technical support-type agreements) and lease payments only.

2.4
Expenses:  

2.4.1
For services being provided on-site at the election authority’s facility, the contractor may be reimbursed for actual and reasonable expenses in accordance with the Office of Administration’s travel regulations (http://www.sos.state.mo.us/adrules/csr/current/1csr/1c10-11.pdf).  The agency reserves the right to assess the reasonableness of the contractor’s travel expenses in accordance with the Maximum Per Diem Rates for lodging, meals and incidental expenses specified on the General Services Administration (GSA) web site, www.gsa.gov/perdiem.  At the request of the agency, the contractor shall submit copies of the original receipts for lodging, meals, airfare, mileage etc., to the agency.  In the event the contractor’s travel expenses for lodging and meals are determined by the agency to be unreasonable, the agency reserves the right to reimburse the contractor in accordance with the maximum rates specified for Missouri on the GSA web site.
2.5
Performance Security Deposit: 
2.5.1
The contractor must furnish a performance security deposit in the form of an original bond issued by a surety company authorized to do business in the State of Missouri (no copy or facsimile is acceptable), check, cash, bank draft, or irrevocable letter of credit to the Office of Administration, Division of Purchasing and Materials Management within thirty (30) days after award of the contract and prior to performance of service under the contract or any installation of equipment.  The performance security deposit must be made payable to the State of Missouri in the amount of $1,000,000.00.  The contract number and contract period must be specified on the performance security deposit.

2.5.2
In the event the Division of Purchasing and Materials Management exercises the renewal  option(s), the contractor shall maintain the validity and enforcement of the security deposit for the said period(s), pursuant to the provisions of this paragraph, in an amount stipulated at the time of contract renewal, not to exceed $500,000.00.  At the point in the contract when the State is renewing the contract for just maintenance support only, the performance bond will no longer be required.
2.6
Price Reduction:
2.6.1
The contractor shall agree and understand that the provision of voting systems in accordance with the requirements stated herein is considered critical to the efficient operations of the agency.  However, since the amount of additional costs that may be incurred would be difficult to establish in the event the contractor fails to make timely delivery of voting systems to counties, the contractor shall agree and understand that the amount identified below as a reduction to purchase price shall be reasonable and fair under the circumstances.

2.6.2
In the event that the contractor fails to complete final delivery of a voting system to any particular county by the date for such final delivery as agreed upon by the contractor and such county, the purchase price for the particular voting system purchased by such county shall be reduced in the amount of twenty five dollars ($25.00) per voting system unit for each business day that such voting system is not delivered after the mutually agreed upon final delivery date, up to a maximum amount of five hundred dollars ($500) per voting system unit.
2.6.3
In the event that the contractor fails to provide by the date(s) mutually agreed upon by the contractor and the agency any training requested or ordered by that agency, the purchase price for the particular training shall be reduced in the amount of twenty-five dollars ($25) per training unit for each business day that such training is not provided, up to a maximum amount of two hundred fifty dollars ($250) per training unit ordered by the agency.
2.6.4
The contractor understands and agrees that the Division of Purchasing and Materials Management shall notify the contractor in writing of any claim for a price reduction pursuant to this section within 120 days of the day the state learns of contractor’s failure to timely deliver a voting system or training to any county.  Delay in reporting such claim (after 120 days) to the contractor will void the state’s ability to make claim for a reduction in purchase price.
2.6.5
The contractor understands and agrees that excessive price reductions shall be sufficient reason, though must not be considered the only reason, for which the State may terminate the contract and make a claim for the Performance Security Deposit.  Excessive price reductions shall be determined as equal or greater than 25% of the total value of the orders with the contractor.
2.6.6
The contractor shall agree and understand that all price reductions shall be within the discretion of the State of Missouri and shall be in addition to, not in lieu of, the rights of the State of Missouri to pursue other appropriate remedies.
2.7
Liabilities:

2.7.1
The contractor shall be responsible for any and all personal injury (including death) or property damage as a result of the contractor's negligent act or negligent omission involving any system or service provided under the terms and conditions of the contract.  In addition, the contractor assumes the obligation to save the State of Missouri, including its agencies, employees, and assignees, from any reasonable expense, liability, or payment arising out of such negligent act or negligent omission.  The contractor also agrees to hold the State of Missouri, including its agencies, employees, and assignees, harmless for any negligent act or negligent omission committed by any subcontractor or other person employed by or under the supervision of the contractor under the terms of the contract.
2.7.2
The contractor shall not be responsible for any injury or damage occurring as a result of any negligent act or omission committed by the State of Missouri, including its agencies, employees, and assignees.

2.7.3
Under no circumstances shall the contractor be liable for any of the following:  (1) third party claims against the state for losses or damages (other than those listed above); or (2) economic consequential damages (including lost profits or savings) or incidental damages, even if the contractor is informed of their possibility.

2.7.4
Circumstances may arise where, because of a default on the contractor's part or other liability, the state is entitled to recover damages from the contractor.  In each such instance, regardless of the basis on which the state is entitled to claim damages from the contractor, the contractor is liable only for:

a. payments referred to in intellectual property rights and patent and copyright terms;

b. bodily injury (including death) and damage to real property and tangible personal property; and

c.
software license fees paid (the software license fees paid also applies to any subcontractors and program developers)
2.7.5
The contractor’s liability to the agencies that purchased under this contract shall be limited to one million ($1,000,000) dollars in total.  Neither the contractor nor the State of Missouri shall be liable to the other for any indirect, incidental, special, exemplary, or consequential damages arising out of or relating to the contract.

2.8
Warranty of Contractor Capability:

2.8.1
The contractor warrants that it is financially capable of fulfilling all requirements of this contract, that there are no legal proceedings or pending investigations against it that could threaten performance of this contract, and that the contractor is a validly organized entity that has the authority to enter into this contract.  The contractor further warrants it is not prohibited by any loan, contract, financing arrangement, non-compete agreements, trade covenant, or similar restriction from entering into this contract.

2.8.2
No individual who owns a control interest defined as 5% or more of the voting stock or other equity interest in the contractor or who is a corporate officer, member of the Board of Directors, or otherwise involved in the day to day management or operation of the contractor shall have been convicted or pled guilty, whether or not sentence is imposed, of an election-related offense or felony.  If such conviction or plea of guilty occurs during the contract period or during any contract renewal period, the contractor shall notify the Division of Purchasing and Materials Management and the Secretary of State's office within twenty-four (24) hours of such conviction or plea; and, this contract may be subject to immediate contract termination in addition to any other remedies available pursuant to this contract.
2.9
Contractor Capacity:

2.9.1
Due to the aggressive timeline for system implementation, the contractor must have the capacity to meet the delivery requirements for voting systems and the required support services, regardless of current, pending or future contracts with other customers.  A statement of capacity affirming the contractor’s ability to perform all required activities specified in the contract, must be provided in response to Exhibit B, Other Requested Information.
2.10
Subcontractors:
2.10.1
Any subcontracts for the systems/services described herein must include appropriate provisions and contractual obligations to ensure the successful fulfillment of all contractual obligations agreed to by the contractor and the State of Missouri and to ensure that the agency is indemnified, saved, and held harmless from and against claims of damage, and loss, (including attorney fees) for only those acts of contractor which occur as a direct result of contractor’s negligent act, or negligent omission related to a subcontract in those matters described in the contract between the State of Missouri and the contractor.  The contractor shall expressly understand and agree that he/she shall assume and be solely responsible for all reasonable legal and reasonable financial responsibilities related to the execution of a subcontract.

2.11
Termination:

2.11.1
The Division of Purchasing and Materials Management reserves the right to terminate the contract at any time, for the convenience of the State of Missouri, without penalty or recourse, by giving written notice to the contractor at least thirty (30) calendar days prior to the effective date of such termination.  The contractor shall be entitled to receive just and equitable compensation for services and/or supplies delivered to and accepted by the agency pursuant to the contract prior to the effective date of termination.

2.12
Assignment:

2.12.1
Neither the State nor the contractor shall transfer any interest in the contract, whether by assignment or otherwise, without the prior written consent of the other.

2.13
Inventions, Patents, and Copyrights:

2.13.1
The contractor shall report to the state promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of the contract of which the contractor has knowledge.

2.13.2
The state agrees that the contractor has the right to defend or at its option to settle, and the contractor agrees to defend at its own expense or at its option to settle, any claim, suit or proceeding brought against the state on the issue of infringement of any United States patent or copyright by any product, or any part thereof, supplied by the contractor to the agency under this agreement.  The contractor agrees to pay, subject to the limitations hereinafter set forth in this paragraph, any final judgment entered against the state on such issue in any suit or proceeding defended by the contractor.  The state agrees that the contractor at its sole option shall be relieved of the foregoing obligations unless the state notifies the contractor promptly in writing of any such claim, suit, or proceeding, and at the contractor's expense, gives the contractor proper and full information needed to settle and/or to defend any such claim, suit, or proceeding.  If the product, or any part thereof, furnished by the contractor to the agency becomes, or in the opinion of the contractor may become, the subject of any claim, suit, or proceeding for infringement of any United States patent or copyright, or in the event of any adjudication that such product or part infringes any United States patent or copyright, or if the use, lease, or sale of such product or part is enjoined, the contractor may, at its option and its expense:  (1) procure for the agency the right under such patent or copyright to use, lease, or sell as appropriate such product or part, or (2) replace such product or part with other product or part suitable to the agency, or (3) suitably modify such product or part, or (4) discontinue the use of such product or part and refund the aggregated payments and transportation costs paid therefore by the agency, less a reasonable sum for use and damage.  The contractor shall have no liability for any infringement based upon:  (1) the combination of such product or part with any other product or part not furnished to the agency by the contractor, or (2) the modification of such product or part unless such modification was made by the contractor, or (3) the use of such product or part in manner for which it was not designed.

2.13.3
The contractor shall not be liable for any cost, expense, or compromise, incurred or made by the state in conjunction with any issue of infringement without the contractor's prior written authorization.  The foregoing defines the entire warranty by the contractor and the exclusive remedy of the state with respect to any alleged patent infringement by such product or part.

2.14
Replacement of Damaged Product:

2.14.1
The contractor shall be responsible for replacing any item received in damaged condition at no cost to the agency.  This includes all shipping costs for returning non-functional items to the contractor for replacement.
2.15
System Substitution/Discontinuance:

2.15.1
The contractor shall provide the specific brand/model of voting system awarded.  The contractor shall not substitute any item(s) that has been awarded to the contractor without the prior written approval of the agency, the Missouri Secretary of State’s Office and the Division of Purchasing and Materials Management.
2.15.2
The state reserves the right to allow the contractor to substitute any new system offered by the contractor on all unshipped and future orders if the quality is equal to or greater than the system under contract and if the prices are equal to or less than the contract prices and provided that the system has been qualified for use in Missouri by the Secretary of State.  The contractor shall not substitute any system(s) without the prior written approval of the agency, the Secretary of State and the Division of Purchasing and Materials Management.    
2.15.3
In event of manufacturer discontinuation, the contractor shall substitute system(s) with equal or better capabilities for equal or less cost than the discontinued system(s) provided the product has been qualified for use in Missouri by the Secretary of State.  The contractor shall not substitute any discontinued system(s) without the prior written approval of the agency, the Secretary of State and the Division of Purchasing and Materials Management.  
2.16
System Modifications:

2.16.1
If the contractor makes any changes to the a system which is subject to this agreement, subsequent to the date of examination and certification, by an independent testing authority (ITA) it must immediately notify both the Secretary of State and the relevant ITA in writing.  Upon failure to do so, the Secretary of State may decertify the voting system in the State of Missouri.  The Secretary of State will determine, in its sole discretion, whether re-certification of the system is necessary.
2.17
Federal Funds Requirements:

2.17.1
The contractor shall understand and agree that this procurement may involve the expenditure of federal funds.  Therefore, pursuant to federal government requirements, all contracts, subcontracts, and subgrants of amounts in excess of $100,000 shall contain a provision which requires compliance with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 U.S.C. 1857(h)), Section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR Part 15), which prohibit the use under non-exempt federal contracts, grants or loans of facilities included on the EPA list of Violating Facilities.  The provision shall require reporting of violations to the grant or agency and to the U.S.E.P.A. Assistant Administrator for Enforcement (EN-329).
2.17.2
In addition, in accordance with the Departments of Labor, Health and Human Services, and Education and Related Agencies Appropriations Act, Public Law 101-166, Section 511, "Steven’s Amendment", the contractor shall not issue any statements, press releases, and other documents describing projects or programs funded in whole or in part with Federal money unless the prior approval of the agency is obtained and unless they clearly state the following as provided by the agency:
a.
the percentage of the total costs of the program or project which will be financed with Federal money;
b.
the dollar amount of Federal funds for the project or program; and
c.
percentage and dollar amount of the total costs of the project or program that will be financed by nongovernmental sources.
2.18
Business Compliance: 

2.18.1
The contractor must be in compliance with the laws regarding conducting business in the State of Missouri.  The contractor certifies by signing the signature page of this document that he/she and any proposed subcontractors either are presently in compliance with such laws or shall be in compliance with such laws prior to any performance under the resulting contract award.  The contractor shall provide documentation of compliance upon request by the Division of Purchasing and Materials Management.  The compliance to conduct business in the state shall include but may not be limited to:

a. Registration of business name (if applicable)

b. Certificate of authority to transact business/certificate of good standing (if applicable)

c. Taxes (e.g., city/county/state/federal)

d. State and local certifications (e.g., professions/occupations/activities)

e. Licenses and permits (e.g., city/county license, sales permits)

f. Insurance (e.g., worker’s compensation/unemployment compensation)

2.18.2
The Secretary of State is responsible for the registration of all Missouri and out-of-state business entities doing business in Missouri. These business entities include: for profit and nonprofit corporations, limited liability companies, limited partnerships, and many others. Missouri corporations must file articles of incorporation, while out-of-state corporations must obtain a certificate of authority. In addition, all corporations must file various documents required by law, such as amendments, mergers, consolidation instruments, articles of dissolution and terminations.   For further information please go to the following web site:  http://www.sos.state.mo.us/business/corporations or contact the Corporations Division of the Secretary of State office located at the James C. Kirkpatrick State Information Center, P.O. Box 778, Jefferson City, Missouri 65102, Telephone: (573) 751-4153.
2.19
Insurance:

2.19.1
The contractor shall understand and agree that the State of Missouri cannot save and hold harmless and/or indemnify the contractor or employees against any liability incurred or arising as a result of any activity of the contractor or any activity of the contractor's employees related to the contractor's performance under the contract.  Therefore, the contractor must acquire and maintain adequate liability insurance in the form(s) and amount(s) sufficient to protect the State of Missouri, its agencies, its employees, its clients, and the general public against any such loss, damage and/or expense related to his/her performance under the contract.
2.20
Contractor Status:

2.20.1
The contractor represents himself or herself to be an independent contractor offering such services to the general public and shall not represent himself/herself or his/her employees to be an employee of the State of Missouri.  Therefore, the contractor shall assume all legal and financial responsibility for taxes, FICA, employee fringe benefits, workers compensation, employee insurance, minimum wage requirements, overtime, etc., and agrees to indemnify, save, and hold the State of Missouri, its officers, agents, and employees, harmless from and against, any and all loss; cost (including attorney fees); and damage of any kind related to such matters.

2.21
Coordination:

2.21.1
The contractor shall fully coordinate all contract activities with those activities of the agency.  As the work of the contractor progresses, advice and information on matters covered by the contract shall be made available by the contractor to the agency or the Division of Purchasing and Materials Management throughout the effective period of the contract.

2.22
Intellectual Property Rights: 

2.22.1
The contractor hereby represents that to the best of its knowledge under the prevailing standards of diligence in its industry, has free and clear title (including all proprietary rights) to any products delivered to the agency or the right to license, transfer or assign any and all products that are licensed, transferred, or otherwise provided to the agency by the contractor pursuant to this contract.  Upon request of the agency, the contractor shall demonstrate that all aspects of the licensed products are its original work or that the contractor is authorized to sublicense on the terms stated herein.  The agency shall not be liable in the event of loss, incident, destruction, theft, damage, etc., for the licensed software prior to installation and delivery thereof.  It shall be the contractor's sole responsibility to obtain insurance coverage for such loss in an amount that the contractor deems appropriate.

2.23
Software Rights and Protection:

2.23.1
The State of Missouri acknowledges that the licensed products are proprietary and are the intellectual property of the contractor.  The agency shall only use the software in accordance with the licensing terms and conditions as provided in this SFS.  The agency shall not permit the licensed products, acquired under this contract, to be used by any other person except for employees, customers, agents and/or consultants of the authorized agency who need to use the licensed products in the performance of their duties and who are authorized and enabled by the agency to access and utilize the licensed products.
2.23.2
The agency and the contractor shall enter into a license agreement for products purchased under this SFS agreement as determined by the agency and the contractor.  The terms and conditions of the license agreement shall not conflict with the terms and conditions of the SFS agreement.  If there is a conflict, the SFS agreement shall supersede any such licensing agreement.
2.24
Compliance with Terms and Conditions:

2.24.1
By signing the signature block on the State of Missouri Single Feasible Source cover page of SFS B2Z06004, the contractor hereby declares understanding and agreement with the following:  (1) that the language of this SFS B2Z06004 (C206004007) shall supersede and govern in the event of a conflict with any of the contractor’s pre-printed terms and conditions documents such as software license agreements, maintenance agreements, and/or service agreements, etc., and (2) any of the contractor’s terms and conditions documents that conflict with the SFS B2Z06004’s (contract C206004007) terms and conditions, shall have no force or effect and are hereby considered invalid.  

2.25
Entire Agreement:  

2.25.1
A binding contract and order of precedence shall consist of: (1) the State of Missouri SFS B2Z06004 document which includes the State of Missouri Terms and Conditions, and (2) the Division of Purchasing and Materials Management acceptance of the contract agreement by "notice of award" and/or countersignature on the cover page of SFS B2Z06004.  

2.25.2
A notice of award does not constitute an authorization for shipment or products or a directive to proceed with services.  Before providing products and/or services, the contractor must receive a properly executed purchase order from the agency. 

2.25.3
The contract expresses the complete agreement of the parties and performance shall be governed solely by the requirements contained therein.  Any change, whether by modification and/or supplementation, must be accomplished by a formal contract amendment signed and approved by and between an authorized representative of the contractor and the State of Missouri Office of Administration Division of Purchasing and Materials Management prior to the effective date of such modification.  The contractor expressly and explicitly understands and agrees that no other method and/or no other document, including correspondence, acts, and oral communications by or from any person, shall be used or construed as an amendment or modification.

2.25.4
Contract amendments may be negotiated by the State of Missouri with the contractor whenever necessary to address changes in the terms and conditions, costs, or scope of work included under this contract.  An approved contract amendment means one approved by the state, the contractor and all other applicable state and federal agencies prior to the effective date of such amendment.

2.25.5
In addition, the contractor shall understand and agree that the State of Missouri shall have the right to negotiate at any time during the contract for more favorable pricing, performance levels, and/or terms in order to adapt to changed market conditions, operating environment and/or economy.  The contractor shall further understand and agree that in event of unsuccessful negotiations, the state may elect to cancel or not renew the contract.

2.26
Changes in Applicable Laws:

2.26.1
During the contract period, the contractor shall make any software modifications to the systems and system components required by changes in federal voluntary voting systems guidelines or federal or Missouri state law at no additional cost to the State or the agency.  The Secretary of State may consider, in the future, a contract amendment at terms and pricing to be mutually agreed by the parties for any software modification that are determined not be technically feasible.
2.26.2
During the contract period, the contractor and the agency shall agree to mutually acceptable terms and pricing for any hardware modifications to the systems and system components required by changes in federal voluntary voting systems guidelines or federal or Missouri state law.
2.27
Force Majeure:

2.27.1
Each party’s obligations hereunder shall be suspended so long as compliance is impeded or prevented by acts of God, embargoes, acts of war (including terrorist attacks), and labor disturbances.

3.
EQUIPMENT REQUIREMENTS

3.1
General Product(s) Requirements:

3.1.1
The contractor must provide voting systems that meet the requirements of HAVA and Section 115.225 of the Revised Statutes of Missouri and any administrative rules pertaining to voting equipment in Missouri.

3.1.2
Only those voting systems fully qualified by the Secretary of State for use in Missouri shall be provided by the contractor.  The State reserves the right to negotiate amendments to the contract to incorporate new models of voting systems that may become available and qualified after the contract is awarded.  

3.1.3
Unless otherwise specified, the contractor must provide voting systems including all necessary equipment, hardware, firmware, software, services and support for any Missouri local election authority.  This shall include all microcomputers, printers, peripherals, hardware connector cables, cabling, operating system software, software applications, training, training manuals, maintenance, maintenance manuals, and technical support required to provide a fully functional voting system.

3.1.4
All equipment must be new and in current production.  Used, reconditioned, remanufactured, or prototype equipment is not acceptable.
3.1.5
The State of Missouri does not guarantee quantities that may be purchased by the local election authorities.

3.2
Federal Voting Systems Standards:
3.2.1
At no additional cost to the State or the agency, the contractor shall provide software modifications to retrofit and/or upgrade voting systems to conform to any new federal voluntary voting systems guidelines, including access standards, as certified by an independent testing authority, during the contract period.  At terms and pricing mutually agreed to between the contractor and the agency, the contractor shall provide hardware modifications to retrofit and/or upgrade voting systems to conform to any new federal voluntary voting systems guidelines, including access standards, as certified by an independent testing authority, during the contract period. The contractor is encouraged to provide such retrofits and/or upgrades upon adoption of voluntary voting system guidelines by the EAC and shall be required to provide such retrofits and/or upgrades when such guidelines become effective.  Such retrofits and/or upgrades shall be based on mutually agreed upon terms and prices unless otherwise agreed by the contractor to be provided at no additional cost to the agency or State under this contract. 

3.2.2
In addition, any retrofit and/or upgrade to voting systems that become available by the contractor within one (1) year of the contract award date shall be provided at no cost to the agency. 
3.3
Specific Product(s) Requirements:  (Contractor may offer one, some or all of the following voting systems as applicable to the Secretary of State’s list of qualified products). 
3.3.1
Optical Scan Precinct Counters:
a.
The contractor shall provide optical scan precinct counters including all supplies, keys, power cord, data cards (such as PCMCIA cards), ballot boxes, all firmware required to operate the system, and any other supplies, materials and documentation required to operate the system, unless otherwise specified.

3.3.2 Optical Scan Central Counters:

a.  The contractor shall provide optical scan central counters including all supplies, keys, power cord, data cards (such as PCMCIA cards), ballot boxes, all firmware required to operate the system, and any other supplies, materials and documentation required to operate the system, unless otherwise specified.

3.3.3
Direct Recording Electronic (DRE) Voting Devices:

a.
The contractor shall provide DREs including all supplies, keys, power cord, data cards (such as PCMCIA cards), voting booths, backup batteries, chargers, all firmware required to operate the system, and any other supplies, materials and documentation required to operate the system including any equipment required for the VVPAT, unless otherwise specified.  In addition, accessible DREs shall include headphones, keypads, or any other peripherals/components necessary to use the accessible features.

b.
Pursuant to Section 115.225 RSMo, DRE voting systems must include a Voter Verifiable Paper Audit Trail (VVPAT) and be certified by an independent testing authority under the 2002 Voting Systems Standards as required in the state qualification process.
3.3.4
Ballot Marking Devices:

a.
The contractor shall provide ballot marking devices including all supplies, keys, power cord, data cards, all firmware required to operate the system, and any other supplies, materials and documentation required to operate the system, unless otherwise specified. In addition, accessible ballot marking devices shall include headphones, keypads, or any other peripherals/components necessary to use the accessible features.

3.4
Escrow Agreement:

3.4.1
The contractor must provide voting systems with the exact source code as was evaluated and qualified by the Secretary of State.  At any time, upon the request of the State, the Secretary of State’s office or the agency, the contractor shall provide source code data to prove an exact match.  The contractor must execute an escrow agreement with an escrow agent for the contractor's source code for each system fully qualified by the Secretary of State's Office.  At a minimum, the agreement must:
a.
Identify an escrow agency;
b.
Provide the software source code for all voting system components in a minimum of two formats (one human readable and one machine readable) to the escrow agent;
c.
Provide the software documentation to the escrow agent;
d.
Contain a statement confirming that the State of Missouri and the agency will, within seven (7) days of the occurrence of one of the following events, receive full access to the source code and unlimited rights to continue using and supporting the software at no cost to the State or the agency should the vendor:
i)
Become insolvent; or

ii)
Make a general assignment for the benefit of creditors; or

iii)
File a voluntary petition of bankruptcy; or

iv)
Suffer or permit the appointment of a receiver for its business or assets; or

v)
Become subject to any proceeding of bankruptcy or insolvency law, whether foreign or domestic; or

vi)
Wind up or liquidate its business voluntarily or otherwise and the State has reason to believe that the vendor will fail to meet future obligations; or

vii)
Discontinue support of the provided products or fail to support the products in accordance with its maintenance obligations and warranties.
e.
Contain a statement agreeing to notify in writing the ITA that qualified the system, giving the State of Missouri full access to “final build”, records and test results related to the qualification tests at no charge to the State or the agency; and
f.
Contain a statement agreeing that the escrow will stay in place throughout the contract and any subsequent option years, as well as warranty and post-warranty periods at no cost to the State or the agency.
3.4.2
In addition to the escrow terms required in section 3.4.1, the contractor shall require that the escrow agent:

a.
provide to the Secretary of State's office and the agency, written confirmation that the source code deposited in escrow by the contractor is identical to the source code for the system that received full qualification by the Secretary of State's office.  This initial verification and written confirmation must be completed and received by the Secretary of State's office and the agency no later than seventeen (17) days after the date of contract award; and

b.
provide to the Secretary of State's office and the agency, written confirmation that the source code deposited and maintained in escrow by the contractor is identical to the source code for the system that received full qualification by the Secretary of State's office upon request by the Secretary of State's office or the agency during the contract period and during each contract renewal period.  Such written confirmation shall be received by the Secretary of State's office and the agency no later than twenty-four hours of the date of the request; and

c.
not hold or exercise any direct or indirect financial interest in the contractor.  If the escrow agent develops a financial interest in the contractor, the escrow agent shall (1) advise the contractor of the financial interest, (2) notify the Secretary of State's office and the agency of the financial interest immediately, and (3) transfer the deposited materials to another certified escrow agency which has no financial interest in the contractor within ten (10) days of such notification.
3.4.3
The contractor shall not hold or exercise any direct or indirect financial interest in the escrow agent.  If the contractor develops a financial interest in the escrow agent, the contractor shall (1) advise the escrow agent of the financial interest, (2) notify the Secretary of State's office and the agency of the financial interest immediately, and (3) transfer the deposited materials to another certified escrow agency in which the contractor has no financial interest within ten (10) days of such notification.
3.4.4
The contractor shall provide to the Secretary of State's office a finally executed escrow agreement no later than ten (10) days after the date of contract award.

3.5
Accessibility:

3.5.1
Section 191.863 of the (RSMo) requires agencies to make information technologies accessible to individuals with disabilities.  The State of Missouri’s Information Technology (IT) Accessibility Standards (www.oit.state.mo.us/policies/accessibility.html) provide direction for complying with RSMo 191.863.  All products provided by the contractor shall comply with the applicable accessibility requirements of the Missouri IT Accessibility Standards, unless the contractor’s response contains specific disclosure of product non-conformance in a Voluntary Product Accessibility Template (VPAT; www.itic.org/policy/508/Sec508.html) or other comparable document.  See Exhibit B, Other Requested Information, regarding Product Accessibility Conformance Acknowledgement. 
3.5.2
The contractor shall promptly respond to any complaint brought to its attention regarding accessibility of the products provided hereunder that was specified in the contractor’s response as compliant products.  The contractor shall resolve such complaints by bringing the product into compliance with the applicable Missouri IT Accessibility Standards at no additional cost.  The contractor shall indemnify and hold harmless the State of Missouri and any Missouri government entity purchasing the contractor’s products from any claim arising out of the contractor’s failure to comply with the aforementioned requirements.

4.
PERFORMANCE REQUIREMENTS

4.1
Setup and Installation:  

4.1.1
The contractor shall provide, upon request of the agency, operational support to election authorities deploying voting systems resulting from this contract.  This shall include system setup (configuration, programming, etc.) and any required installation support.
4.2
Training:

4.2.1
The contractor must provide training required for the successful operation of the voting system provided to the agency by the contractor.  Training shall cover every function from the programming of voting systems to troubleshooting techniques to Election Day polling place procedures.  The agency and the contractor shall mutually agree on the training required for successful operation.

4.2.2
The contractor’s training must include initial training for election officials and poll workers, as well as any subsequent or additional training requested by the agency.  Election officials shall include the county clerk and election directors and county and election board staff designated by the local election authority.  Poll worker training may also include other interested stakeholders as defined by the agency.
4.2.3
Training for election officials will be required for each voting system provided to the agency by the contractor.  Election officials must have sufficient training so as to operate the voting systems without the continuous assistance from the contractor.  A minimum of one (1) full day of training shall be provided to election officials and staff prior to acceptance testing with an additional one (1) full day of post acceptance training.   Election officials training shall consist, at a minimum, of the following:

1)
Ballot preparation

· Ballot rotation

· Ballot styles within precinct

2)
Using software and other equipment in preparing for

· In-house ballot layout, tabulation programming and other services and/or

· Contractor-prepared ballot layout, tabulation programming and other services and/or

· Local printer to provide ballots

· Reporting election results (designing reports, formatting data including in HTML format)

3)
Supplies and facilities (i.e., power, appropriate environment, etc.) needed for

· Each election

· Maintenance

· Storage of equipment between elections

4) Preparing staff to set up voting systems for an election

· Error messages and the appropriate responses

· Trouble shooting if system malfunctions

· Documentation of process followed (checklists)

· Methods of ensuring accuracy of precinct results

· Testing

· Routine maintenance (and where desired detailed maintenance)

5)
Logic and accuracy tests

· Creating a test deck

· Possible causes of discrepancies

6)
Polling place preparation

· Environmental needs of equipment (power source, telephone lines, temperature, humidity)

· Arrangement of equipment for efficiency and voter privacy

7)
Election day operation of equipment

· Poll worker duties

· Error messages and appropriate responses

· Equipment malfunctions and appropriate responses

· Rejected ballots

· Abandoned ballots

· Printing election results

· Tabulation of write-in votes

· Electronic transmission of election results, including web postings (and compiling those results when received), if applicable

8)
Post-election care of equipment

· Preparation of storage

· Preservation of all required materials and data

9)
Recounts

· Preparation for recounts, if necessary

· Internal audit records-how to obtain and use the information, DREs only 

4.2.4
Poll worker training will be required upon request of the agency.  A minimum of two (2), 2-hour training sessions shall be provided to agency officials and anyone else deemed by the agency. Training shall consist of, at a minimum, the following: 

1)
Operation of the voting system from preparation for voting to transmission of results (start to finish)

2)
Printing of zero counts before the poll open

3)
Opening the polls


4)
Assisting voters who require help while in the voting process

5) Troubleshooting methods to quickly identify and resolve problems

6) Immediate determination of device problems

7) Using the battery back up during electrical failure

8) Closing the polls and producing results in any of the methods available for that particular device

9) Proper operation and security for election transmission of election results (if applicable)
10) Proper securing of equipment.
4.2.5
The contractor’s training must be provided on site at the applicable election authority.  The contractor may offer and provide alternative methods for providing training and locations if the agency agrees to such an offer in writing. 

4.2.6
The contractor must provide all manuals for staff designated for training.  In addition, the contractor must provide well designed, accurate, and voter friendly brochures describing to the voters how the voting systems are operated.  All types of reusable training materials (i.e. manuals, videos, CD ROMs, etc.) available must be provided.  

4.2.7
At the request of the agency, the contractor shall provide for additional training sessions.
4.2.8
If system changes/upgrades/enhancements/new releases to the software are made that require additional training or at the request of the agency, then the contractor shall provide the additional training needed for the successful operation of the software.  Updated manuals/user-guides shall be provided to the agency staff at no charge.
4.3
Warranty:

4.3.1
The contractor must provide a minimum three (3) year warranty for the contractor’s voting systems including equipment, hardware and software.  During the term of the warranty, all equipment, hardware, software and firmware updates, as well as equipment, hardware, software and firmware patches to repair defects in the contractor’s system, must be provided in a reasonable amount of time at no additional charge to the agency except as otherwise agreed to in sections 2.27 and 3.2.1 of this contract.  In addition, these updates and patches must be compatible, as mutually agreed to by the agency and the contractor.

4.3.2
Warranty shall commence upon installation and successful completion of acceptance testing as required in paragraph 4.6.1.

4.3.3
This warranty commencement period shall apply to new models of voting systems incorporated pursuant to paragraph 3.1.2 and to new vendors entering into this agreement during any subsequent renewal period.  
4.3.4
This warranty does not apply to any third party products, except to the extent permitted by the manufacturers of third party products, the contractor shall pass through to the licensed agency all warranties such manufacturers make to the contractor regarding the operation of such third party products.
4.3.5
The contractor warrants that all contractor products will interface and function properly with the third party products so long as the third party products operate in compliance with all applicable manufacturers’ warranties and meet the contractor’s specifications as provided to the agency.
4.4
Maintenance/Technical Support:  
4.4.1
Hardware:  The contractor must provide onsite maintenance services, including preventive and remedial maintenance as well as all parts and labor for all hardware provided.  The contractor should provide additional support services for hardware trouble shooting and tuning purposes.

4.4.2
Software:  The contractor must provide maintenance (e.g. upgrades/new releases) and technical support for all software provided, including ongoing telephone support, problem determination, and resolution.

4.4.3
So long as the agency pays the software maintenance fees in accordance with the contract, the contractor shall provide to the agency all generally publicly available improvements and additions to the functionality, as well as new functions, of the licensed software and provide the maintenance services as specified herein.  The contractor shall maintain the licensed software so that it operates in conformity with all descriptions and specifications herein or as otherwise provided by the contractor, including specifications for the performance of all improved or modified versions of the licensed software which the agency has been licensed to use.  Maintenance services shall include, at a minimum, the detection and correction of software errors according to the specifications described herein and in the contractor’s documentation of the software and the implementation of all program changes, updates, upgrades, and installation of additional programs provided under this contract discovered by the agency or otherwise made known to the contractor.  In addition, the contractor shall notify the agency if an issue or problem arises in another jurisdiction where the voting system is in use. The contractor agrees to respond to the agency’s inquiries regarding the use and functionality of the solution as issues are encountered by authorized users.
a.
The contractor shall be responsive and timely to maintenance/technical support calls/inquiries made by the agency.  The agency reserves the right to determine and assign levels of severity for the issue/support problems.  The severity of the issue/support problem shall determine the average problem resolution response time in any calendar month of the contract as follows:
1)
Severity Level 1 shall be defined as urgent situations, when the agency’s production system is down and the agency is unable to use the Licensed Programs, the contractor’s technical support staff shall accept the agency’s call for assistance at the time the agency places the initial call; however if such staff is not immediately available, the contractor shall return the agency’s call within one (1) business hour.  The contractor shall resolve Severity Level 1 problems as quickly as possible, which on average shall not exceed two (2) business days, unless otherwise authorized in writing by the agency or unless the problem occurs on an Election Day.  Any problem occurring on an Election Day is defined as a Severity Level 1 problem. In the instance of a problem occurring on an Election Day, the contractor shall return the agency’s call within one-half (1/2) hour and shall resolve Severity Level 1 problems as quickly as possible, which on average shall not exceed two (2) hours on Election Day.

2)
Severity Level 2 shall be defined as a critical software system component(s) that has significant outages and/or failure precluding its successful operation, and possibly endangering the agency’s environment.  The Licensed Program may operate but is severely restricted (for example, a frequently used subcommand gives an incorrect response).  Any problem occurring within a two (2) week period before or after an election is defined as a Severity Level 2 problem.  The contractor’s technical support staff shall accept the agency’s call for assistance at the time the agency places the initial call; however if such staff is not immediately available, the contractor shall return the agency’s call within two (2) business hours.  The contractor shall resolve Severity Level 2 problems as quickly as possible, which on average shall not exceed three (3) business days, unless otherwise authorized in writing by the agency.

3) Severity Level 3 shall be defined as a minor problem that exists with the Licensed Programs but the majority of the functions are still usable and some circumvention may be required to provide service (for example, an infrequently used subcommand gives an incorrect response).  The contractor’s technical support staff shall accept the agency’s call for assistance at the time the agency places the initial call; however if such staff is not immediately available, the contractor shall return the agency’s call on average within three (3) business hours.  The contractor shall resolve Severity Level 3 problems as quickly as possible, which on average shall not exceed ten (10) business days, unless otherwise authorized in writing by the agency.

4)
Severity Level 4 shall be defined as a very minor problem or question that does not affect the Licensed Programs’ function (for example, the text of a message is worded poorly or misspelled).  The contractor’s technical support staff shall accept the agency’s call for assistance at the time the agency places the initial call; however if such staff is not immediately available, the contractor shall return the agency’s call within four (4) business hours.  The contractor shall resolve Severity Level 4 problems as quickly as possible, which on average shall not exceed twenty-two (22) business days, unless otherwise authorized in writing by the agency.

5)
General Assistance:  For general software support/help desk calls not covered by the above severity level descriptions, the contractor’s technical support staff shall accept the agency’s call for assistance at the time the agency places the initial call; however if such staff is not immediately available, the contractor shall return the agency’s call within five (5) business hours.

b.
The contractor’s failure to meet call back, on-site, and/or problem resolution response times in compliance with section a. above may result in withholding of payments at the sole discretion of the agencies for invoices due to the contractor until resolution of issues/problems have been achieved or may result in the cancellation of the contract.   The agency shall notify the contractor in writing of any intention to withhold payment of fees pursuant to this section for contractor’s failure to perform in accordance with the terms and conditions of the contract.  The contractor acknowledges and agrees that such delayed payment of invoices shall in no way impair the obligation or liability of the contractor to perform according to the terms of the contract.   Late payment fees shall not be assessed or payable for such delayed payment of invoices due to contractor’s repeated failure to meet the response times.  Should the contract be cancelled by the state, the contractor shall be entitled to receive just and equitable compensation for services and/or supplies delivered to and accepted by the agency pursuant to the contract prior to the effective date of termination.

1)
On-site Response Time:  On-site response time is defined as the total elapsed time from when it has been mutually determined between the contractor and the agency that an on-site technician is necessary to until the time when the contractor’s qualified service technician is present on site at the calling agency’s location.
2)
Problem Resolution Response Time:  Problem resolution response time is defined as the total elapsed time from when the contractor’s qualified service technician has been contacted by the agency and the software error/nonconformity severity level has been determined until the time when the issue or problem has been fixed, tested, and verified as being resolved as reasonably determined by the agency in accordance with the aforementioned severity level provisions.
c.
The contractor shall not be liable for delayed delivery of goods or services to the agency, if the failure to perform the contract arises out of causes solely beyond the control of, and without the fault or negligence of the contractor. 

d.
The contractor shall not be responsible under the terms and conditions of this contract for any problem due to acts or omissions by an agency or a third party including the failure to incorporate all error corrections or changes in a timely manner.  Such problems include those that arise from the failure of third party products, installation of the licensed software on hardware that was not approved by the contractor, or improper use of the licensed software or hardware upon which it is installed.  The contractor and the agency shall mutually agree to terms including costs to resolve such a problem.

e.
The contractor shall not be responsible to repair or replace product components that are consumed in the normal course of operating the product (e.g. printer ribbons, paper rolls, batteries, and etc.) or to repair any product from which the serial number has been removed or altered.

f.
The contractor and the agency may mutually determine that a product is in such poor condition that it can not be practically restored to normal working conditions.  If such a determination is made, the contractor will no longer be required to provide maintenance for such a product.

g.
The contractor shall not be responsible under the terms and conditions of this contract for a defect or a malfunction that occurs in any product as a result of accident, theft, vandalism, neglect, abuse or use that is not in accordance with instructions or specifications furnished by the contractor.

4.4.4
The contractor shall agree and understand that the agency reserves the right to cancel maintenance on any or all of the item(s) with 30 days prior written notice to the contractor.

4.4.5
The contractor must provide toll free technical support Monday through Friday, 8 a.m. to 5:00 p.m. central time, excluding state holidays, except on an Election Day when the contractor must provide toll free technical support 24 hours/day.

4.4.6
The contractor must provide 24 hours per day, 7 days per week electronic support.  Electronic support includes the ability to report problems to the contractor on-line, the ability to browse a database containing problems and technical questions, and the ability to order fixes electronically.

4.5
Documentation:

4.5.1
The contractor must supply at delivery at least one (1) complete written copy of the user documentation/operating manuals necessary to install, operate and maintain the products provided at no cost to the agency.  Contents of operation manuals should include at a minimum the following:

a. Access requirements and instructions;

b. System Configuration /Architecture;

c. Data Attributes Dictionary and Data Model;

d. External connections/Data Exchanged/Reconciliation methods;

e. Administrator instructions; and

f. Definitions
4.5.2
The contractor shall understand and agree that the agency shall have the right to copy, use, and distribute to voters, political candidates, political committees, civic organizations, news organizations, and elections staff and volunteers, the materials the contractor furnishes to the agency for training or instruction of any nature for the use and operation of the system.  Such materials may include, without limitation audio and video instructional materials, printed manuals, and any other information supplied.  The agency may make as many copies of any or all of these materials as deemed necessary for election-related purposes, and may distribute these materials to any individual or organization to provide election-related information.  The agency shall ensure that all such materials are copied and distributed in their complete original state and display all original copyright notices.
4.6
Acceptance Testing:

4.6.1
The contractor’s three (3) year warranty shall provide all parts and labor necessary to maintain the system in 100% operational capacity in accordance with its documentation.  The warranty period shall not begin until all contractually obligated acceptance testing has been performed, acceptance testing documentation has been delivered to the agency, and a ten (10) day acceptance service usage test period has passed.  The service usage test period shall commence within thirty (30) days of the delivery of all voting systems purchased by the agency and shall confirm that the major system components can perform in a continuous 100% operational capacity without either hardware or software failure in accordance with its documentation.  If, for any reason, the system should have any failures of hardware or software during this ten (10) day acceptance service usage test period, the contractor shall repair the defect and the service test shall commence again from the beginning.  Testing shall be considered successfully completed when all programs and user interfaces are copied to and initialized/compiled on the voting systems and it has been demonstrated that the application software executes properly in the agency’s operating environment.  
4.7
Reporting Requirements:

4.7.1
The contractor must provide monthly sales reports to the Office of the Secretary of State detailing, at a minimum, the ordering election authority, item description of products/services delivered, quantities ordered, unit price, total price, and delivery date.
4.8
Invoicing and Payment:

4.8.1
Local election authorities shall issue orders directly to the contractor for all hardware, software and services.  Any such order shall incorporate by reference the terms and conditions of this SFS agreement.  The contractor shall not bill for services until installation, system testing, and agency’s acceptance of the installed system has been completed.  Written confirmation of final system acceptance shall be presented to the contractor from the agency.

4.8.2
The contractor must invoice each local election authority in accordance with the items listed on the purchase order.  Payments made against the invoices shall be the responsibility of the applicable local election authority.

4.8.3
Payment for all products and services shall be made in arrears unless otherwise indicated elsewhere herein.

4.8.4
The State of Missouri bears no financial responsibility for any payments due the contractor.

4.9
Other:

4.9.1
Unless otherwise agreed to in writing between the agency and the contractor, the contractor must function as the single point of contact for the agency, regardless of any subcontract arrangements for all products and services.  This shall include assuming responsibility and liability for all problems relating to all hardware, software, and services provided. 

4.9.2
If any products and/or services offered are being manufactured or performed at sites outside the continental United States, the contractor must disclose such fact and provide details with your response.

5.
PRICING

5.1
Required Pricing:
5.1.1
The information requested in the attached Exhibit A (Cost) must be provided for the voting systems, services and support offered.  All pricing included herein shall be firm, fixed and shall remain firm, fixed throughout the original contract period.  Prices stated must be the delivered price (including installation and setup) to any location in the State and shall include the three (3) year warranty.  All products and services which are necessary to meet the requirements of this SFS must be priced in Exhibit A. Unless stated herein, the agency shall assume that absolutely no other costs, charges, or fees, will be assessed to the agency whatsoever, and that no other costs exist to satisfy the requirements.  Therefore, the contractor shall be responsible for any additional costs.
5.2
Optional Pricing:

5.2.1
The products and services offered to satisfy the requirements of this SFS must be stated in A.1 of Exhibit A.  Any additional items, features, enhancements, etc. for the systems, hardware and software may be offered and priced in A.2 of Exhibit A.


STATE OF MISSOURI

DIVISION OF PURCHASING AND MATERIALS MANAGEMENT

TERMS AND CONDITIONS

This contract expresses the complete agreement of the parties and performance shall be governed solely by the specifications and requirements contained herein.  Any change must be accomplished by a formal signed amendment prior to the effective date of such change.

1.
APPLICABLE LAWS AND REGULATIONS
a.
The contract shall be construed according to the laws of the State of Missouri (state).  The contractor shall comply with all local, state, and federal laws and regulations related to the performance of the contract to the extent that the same may be applicable.

b.
To the extent that a provision of the contract is contrary to the Constitution or laws of the State of Missouri or of the United States, the provisions shall be void and unenforceable.  However, the balance of the contract shall remain in force between the parties unless terminated by consent of both the contractor and the state.

c.
The contractor must be registered and maintain good standing with the Secretary of State of the State of Missouri and other regulatory agencies, as may be required by law or regulations.

d.
The contractor must timely file and pay all Missouri sales, withholding, corporate and any other required Missouri tax returns and taxes, including interest and additions to tax.

e. The exclusive venue for any legal proceeding relating to or arising out of the contract shall be in the Circuit Court of Cole County, Missouri.

2.
OPEN RECORDS
a.
The contract or shall  understand and agree that information contained in response to this SFS shall be considered open record upon award pursuant to Section RSMo 610.021.  Any proprietary or confidential information included must be provided for in the statute and shall be separated, sealed and clearly marked as confidential in the response.  An explanation of what qualifies the material as being held confidential under the provisions of the statute must be provided.
3.
INVOICING AND PAYMENT
a.
The agency does not pay state or federal taxes unless otherwise required under law or regulation.  Prices shall include all packing, handling and shipping charges FOB destination, freight prepaid and allowed unless otherwise specified herein.

b.
For each purchase order received, an invoice must be submitted that references the purchase order number and must be itemized in accordance with items listed on the purchase order.  Failure to comply with this requirement may delay processing of invoices for payment.

c.
Payment for all equipment, supplies, and/or services required herein shall be made in arrears unless otherwise indicated in the specific contract terms.

d.
The agency assumes no obligation for equipment, supplies, and/or services shipped or provided in excess of the quantity ordered.  Any unauthorized quantity is subject to the agency's rejection and shall be returned at the contractor's expense.

e.
All invoices for equipment, supplies, and/or services purchased by the agency shall be subject to late payment charges as applicable to any specific agency’s late payment penalty clauses.

4.
DELIVERY  

a.
Time is of the essence.  Deliveries of equipment, supplies, and/or services must be made no later than the time stated in the contract or within a reasonable period of time, if a specific time is not stated.

5.
INSPECTION AND ACCEPTANCE
a.
No equipment, supplies, and/or services received by an agency pursuant to a contract shall be deemed accepted until the agency has had reasonable opportunity to inspect said equipment, supplies, and/or services and has successfully passed acceptance testing.

b.
All equipment, supplies, and/or services which do not comply with the specifications and/or requirements or which are otherwise unacceptable or defective may be rejected.  In addition, all equipment, supplies, and/or services which are discovered to be defective or which do not conform to any warranty of the contractor upon inspection (or at any later time if the defects contained were not reasonably ascertainable upon the initial inspection) may be rejected.

c.
The agency reserves the right to return any such rejected shipment at the contractor's expense for full credit or replacement and to specify a reasonable date by which replacements must be received.

d.
The agency's right to reject any unacceptable equipment, supplies, and/or services shall not exclude any other legal, equitable or contractual remedies the agency may have.

6.
CONFLICT OF INTEREST  

a.
Officials and employees of the agency, its governing body, or any other public officials of the State of Missouri must comply with Sections 105.452 and 105.454 RSMo regarding conflict of interest.

7.
WARRANTY  

a.
The contractor expressly warrants that all equipment, supplies, and/or services provided shall:  (1) conform to each and every specification, drawing, sample or other written description, provided by an authorized representative of the contractor which was furnished to or adopted by the state, (2) be fit and sufficient for the purpose intended, (3) be merchantable, (4) be of good materials and workmanship, and (5) be free from defect.  Such warranty shall survive delivery and shall not be deemed waived either by reason of the agency's acceptance of or payment for said equipment, supplies, and/or services.

8.
REMEDIES AND RIGHTS
a.
No provision in the contract shall be construed, expressly or implied, as a waiver by the State of Missouri of any existing or future right and/or remedy available by law in the event of any claim by the State of Missouri of the contractor's default or breach of contract.

b.
The contractor agrees and understands that the contract shall constitute an assignment by the contractor to the State of Missouri of all rights, title and interest in and to all causes of action that the contractor may have under the antitrust laws of the United States or the State of Missouri for which causes of action have accrued or will accrue as the result of or in relation to the particular equipment, supplies, and/or services purchased or procured by the contractor in the fulfillment of the contract with the State of Missouri.

9.
CANCELLATION OF CONTRACT
a.
In the event of material breach of the contractual obligations by the contractor, the state may cancel the contract.  At its sole discretion, the state may give the contractor an opportunity to cure the breach or to explain how the breach will be cured.  The actual cure must be completed within no more than 30 working days from notification, or at a minimum the contractor must provide state within 30 working days from notification a written plan detailing how the contractor intends to cure the breach.

b.
If the contractor fails to cure the breach or if circumstances demand immediate action, the state will issue a notice of cancellation terminating the contract immediately.

c.
If the state cancels the contract for breach, the agency reserves the right to obtain the equipment, supplies, and/or services to be provided pursuant to the contract from other sources and upon such terms and in such manner as the state deems appropriate and charge the contractor for any additional costs incurred thereby.

d.
The contractor understands and agrees that funding must be appropriated for each fiscal year included within the contract period.  The contract shall not be binding upon the agency for any period in which funds have not been appropriated, and the agency shall not be liable for any costs associated with termination caused by lack of appropriations.

10.
BANKRUPTCY OR INSOLVENCY  

a.
Upon filing for any bankruptcy or insolvency proceeding by or against the contractor, whether voluntary or involuntary, or upon the appointment of a receiver, trustee, or assignee for the benefit of creditors, the contractor must notify the state immediately.  Upon learning of any such actions, the state reserves the right, at its sole discretion, to either cancel the contract or affirm the contract and hold the contractor responsible for damages.

11.
INVENTIONS, PATENTS AND COPYRIGHTS  

a.
The contractor shall defend, protect, and hold harmless the State of Missouri, its officers, agents, and employees, including the agencies, against all suits of law or in equity resulting from patent and copyright infringement concerning the contractor's performance or products produced under the terms of the contract.

12.
NON-DISCRIMINATION AND AFFIRMATIVE ACTION  

In connection with the furnishing of equipment, supplies, and/or services under the contract, the contractor and all subcontractors shall agree not to discriminate against recipients of services or employees or applicants for employment on the basis of race, color, religion, national origin, sex, age, disability, or veteran status.  If the contractor or subcontractor employs at least 50 persons, they shall have and maintain an affirmative action program which shall include:

a.
A written policy statement committing the organization to affirmative action and assigning management responsibilities and procedures for evaluation and dissemination;

b.
The identification of a person designated to handle affirmative action;

c.
The establishment of non-discriminatory selection standards, objective measures to analyze recruitment, an upward mobility system, a wage and salary structure, and standards applicable to layoff, recall, discharge, demotion, and discipline;

d.
The exclusion of discrimination from all collective bargaining agreements; and

e.
Performance of an internal audit of the reporting system to monitor execution and to provide for future planning.

If discrimination by a contractor is found to exist, the state shall take appropriate enforcement action which may include, but not necessarily be limited to, cancellation of the contract, suspension, or debarment by the state until corrective action by the contractor is made and ensured, and referral to the Attorney General's Office, whichever enforcement action may be deemed most appropriate.

13.
AMERICANS WITH DISABILITIES ACT  

a.
In connection with the furnishing of equipment, supplies, and/or services under the contract, the contractor and all subcontractors shall comply with all applicable requirements and provisions of the Americans with Disabilities Act (ADA).

14.  FILING AND PAYMENT OF TAXES

a. The commissioner of administration and other agencies to which the state purchasing law applies shall not contract for goods or services with a vendor if the vendor or an affiliate of the vendor makes sales at retail of tangible personal property or for the purpose of storage, use, or consumption in this state but fails to collect and properly pay the tax as provided in chapter 144, RSMo.  For the purposes of this section, "affiliate of the vendor" shall mean any person or entity that is controlled by or is under common control with the vendor, whether through stock ownership or otherwise.
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