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Emergency Rules

Title 10—DEPARTMENT OF NATURAL RESOURCES
Division 20—Clean Water Commission

Chapter 7—Water Quality

EMERGENCY AMENDMENT

10 CSR 20-7.050 Methodology for Development of Impaired
Waters List. The department’s Water Protection Program is remov-
ing the reference in subsection (4)(B) to the “Methodology for the
Development of the 2006 Section 303(d) List for Missouri” and the
reference in subsection (4)(C) to the methodology as set forth in sub-
section (4)(B).

PURPOSE: This emergency amendment allows the state to remove
subsection (4)(B) and reference to subsection (4)(B) in subsection
(4)(C). This removes the requirement to amend the rule whenever an
impaired waters list is produced.

EMERGENCY STATEMENT: This emergency amendment serves a
compelling government interest in preserving the state’s authority
under federal law to complete a list of impaired waters as required
by Section 303(d) of the Federal Clean Water Act, by removing sub-
section (4)(B) and reference to subsection (4)(B) in subsection (4)(C).
The emergency amendment will allow the state to complete the devel-
opment of the Department of Natural Resources’ Impaired Waters
List for 2008, in accordance with the federally mandated schedule.
The current rule references a specific dated version of a methodolo-

gy document that was updated in January 2008. Referencing the lat-
est updated version into rule will further delay the department from
producing the required 2008 Impaired Waters List, which was due to
Environmental Protection Agency (EPA) on April 1, 2008. In antici-
pation of filing this emergency amendment, the 2008 Impaired Waters
List was developed with public assistance using the current latest
methodology document. Without the prompt revision through an
emergency amendment, the department will not be able to proceed
with finalizing the list for 2008 in accordance with the latest method-
ology, nor will it be able to submit a final list to EPA within a rea-
sonable time. Further delay in submitting the list to EPA may result
in federal action superseding the state’s work. Reference within the
rule to the methodology for listing waters is not necessary. The
methodology identifies scientific methods, not legal standards, for
evaluating the conditions of Missouri’s waters. Furthermore, the
methodology is not a substitute for the state’s water quality stan-
dards. Regular updates to the methodology are necessary to accom-
modate the best scientific tools and to include the most recent and
most valuable scientific information available. The use of the most
recent science and data to evaluate water quality would not be pos-
sible if the rule continues to require that the methodology updates be
incorporated by reference into the rule.

While the department has known of the need for a solution for
some time, it was not certain of the exact method to achieve the solu-
tion. The department was engaged in legal analysis up until now to
accomplish two (2) things: 1) to be certain that a rule codifying the
procedure was not necessary to satisfy section 536.010(6), RSMo;
and 2) to ensure that the emergency rule, which is limited to six (6)
months, would be in effect at the time the Clean Water Commission
(CWC) officially adopted the 2008 list. Furthermore, pinpointing the
exact date the CWC adopts the list is complicated by the department’s
ample allowance for stakeholder participation in both the procedure
and list development. Stakeholder participation may continue for
months until the department is certain of widespread support for the
proposals to be made to the CWC. Now that the department has com-
pleted its discussions with stakeholders on the proposed list for 2008,
it is ready to finalize a schedule for both the proposed and emergency
rule amendments.

The scope of this emergency amendment is limited to the circum-
stances creating the emergency rulemaking amendment and complies
with the protections extended in the Missouri and United States
Constitutions. The CWC believes this emergency rule amendment is
fair to all interested persons and parties under the circumstances.
This emergency amendment was filed on September 15, 2008, is
effective January 2, 2009, and expires June 30, 2009. 

(4) Creation of the Proposed 303(d) List.
[(B) The methodology established in accordance with sub-

section (4)(A) of this rule is hereby incorporated by reference
and is known as the “Methodology for the Development of
the 2006 Section 303(d) List for Missouri,” Missouri
Department of Natural Resources, Division of Environmental
Quality, Water Protection Program—Approved by the Clean
Water Commission on June 7, 2006.  No later amendments
or additions are included. This document shall be made avail-
able to anyone upon written request to the Department of
Natural Resources, Water Protection Program, Water
Pollution Control Branch, PO Box 176, Jefferson City, MO
65102-0176. The department will maintain a copy of this
document on the web at http://www.dnr.mo.gov.]

[(C)](B) The 303(d) list shall be developed in accordance with sec-
tion 644.036.5, RSMo. [and in accordance with the methodol-
ogy set forth in subsection (4)(B) of this rule.]

[(D)](C) The department shall establish priority ratings or sched-
ules for the creation of total maximum daily loads (TMDLs) for
waters on the proposed 303(d) list in accordance with the Federal
Water Pollution Control Act, Section 303(d).
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Rules appearing under this heading are filed under the

authority granted by section 536.025, RSMo 2000. An

emergency rule may be adopted by an agency if the agency

finds that an immediate danger to the public health, safety or

welfare, or a compelling governmental interest requires

emergency action; follows procedures best calculated to

assure fairness to all interested persons and parties under

the circumstances; follows procedures which comply with the

protections extended by the Missouri and the United States
Constitutions; limits the scope of such rule to the circum-

stances creating an emergency and requiring emergency

procedure, and at the time of or prior to the adoption of such

rule files with the secretary of state the text of the rule togeth-

er with the specific facts, reasons and findings which support

its conclusion that there is an immediate danger to the public

health, safety or welfare which can be met only through the

adoption of such rule and its reasons for concluding that the

procedure employed is fair to all interested persons and par-

ties under the circumstances.

Rules filed as emergency rules may be effective not less

than ten (10) days after filing or at such later date as

may be specified in the rule and may be terminated at any

time by the state agency by filing an order with the secretary

of state fixing the date of such termination, which order shall

be published by the secretary of state in the Missouri
Register as soon as practicable.

All emergency rules must state the period during which

they are in effect, and in no case can they be in effect

more than one hundred eighty (180) calendar days or thirty

(30) legislative days, whichever period is longer. Emergency

rules are not renewable, although an agency may at any time

adopt an identical rule under the normal rulemaking proce-

dures.
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AUTHORITY: section 644.026, RSMo 2000. Original rule filed Nov.
5, 2003, effective July 30, 2004. Emergency amendment filed Oct.
16, 2006, effective Oct. 26, 2006, expired April 23, 2007. Amended:
Filed Nov. 14, 2006, effective Aug. 30, 2007. Emergency amendment
filed Sept. 15, 2008, effective Jan. 2, 2009, expires June 30, 2009.
A proposed amendment covering this same material is published in
this issue of the Missouri Register.

Title 13—DEPARTMENT OF SOCIAL SERVICES
Division 70—[Division of Medical Services]

MO HealthNet Division
Chapter 20—Pharmacy Program

EMERGENCY AMENDMENT

13 CSR 70-20.320 Pharmacy Reimbursement Allowance. The
division is amending sections (1) and (2).

PURPOSE: This amendment changes the name of Missouri’s medical
assistance program to MO HealthNet, revises the name of the admin-
istering agency to MO HealthNet Division, changes program recipi-
ents to participants, corrects statutory references, and updates the tax
rate methodology and maximum percentage.

EMERGENCY STATEMENT: The Department of Social Services
(DSS), MO HealthNet Division must by rule establish the licensed
retail pharmacy’s  tax rate which is required by state statute for the
privilege of providing outpatient prescription drugs in Missouri.  The
tax is imposed upon the gross retail prescription receipts earned from
filling outpatient retail prescriptions.  The pharmacy tax has been in
state statute since 2002. Beginning July 1, 2008, the Department of
Social Services was required by the Centers for Medicare and
Medicaid Services (CMS) to make modification to the taxing struc-
ture of the pharmacy tax used in State Fiscal Year 2008. As a condi-
tion of the Medicaid Partnership Plan, signed by CMS on April 10,
2008, CMS required the Department of Social Services to modify the
taxing structure for the tax on outpatient prescription drugs in order
to comply with the federal regulations at 42 Code of Federal
Regulations 433 Subpart B, that require taxes be applied in a broad
based and  uniform manner with no hold harmless provisions and
subject to an annual demonstration of any redistribution arrange-
ment, changing it from the previous structure that utilized different
tax rates for different “bands” of pharmacies.  The terms and condi-
tions of the Medicaid Partnership Plan govern the financial arrange-
ments between CMS and DSS for the state’s MO HealthNet program
as of July 1, 2008. For the fiscal year that ended June 30, 2008, the
state’s budget included $42 million to fund enhanced dispensing fees
for pharmacies. The pharmacy tax supports the funding for the
enhanced dispensing fees, which in turn ensures access to quality
pharmacy services for MO HealthNet participants. The Department
of Social Services in cooperation with all the outpatient retail phar-
macies in Missouri has struggled with how to implement the  state
law in a manner that will be allowed by CMS.  The collection of the
provider tax and payment of the enhanced dispensing fees was tem-
porarily suspended July 1, 2008. This emergency amendment pro-
vides for the modification of the pharmacy tax for the state fiscal year
beginning July 1, 2008.  The pharmacy tax structure, as outlined in
the emergency amendment, complies with CMS’s requirements.
These adjustments to the pharmacy tax rate are estimated to contin-
ue to collect $42 million. The pharmacy tax proceeds support
enhanced dispensing fees for MO HealthNet prescriptions and med-
ication therapy management. There are a total of one thousand two
hundred (1,200) retail pharmacies currently enrolled in MO
HealthNet. MO HealthNet pays more than nine hundred thousand
(900,000) claims for prescription drugs for its participants each
month. This emergency amendment modifies the pharmacy tax rate in
order for CMS to recognize the state’s tax on outpatient prescription

drugs as a permissible funding source for the MO HealthNet program
to provide needed health care to the program’s participants. This
emergency amendment must be implemented on a timely basis to
allow for the collection of the pharmacy tax and the payment of the
enhanced dispensing fee to be resumed immediately, in order to
ensure that quality pharmacy services continue to be provided to MO
HealthNet participants during State Fiscal Year 2009. As a result, the
MO HealthNet Division finds an immediate danger to public health,
safety, and/or welfare and a compelling governmental interest, which
requires emergency action.  The scope of this emergency amendment
is limited to the circumstances creating the emergency and complies
with the protections extended in the Missouri and United States
Constitutions. The MO HealthNet Division believes this emergency
amendment is fair to all interested persons and parties under the cir-
cumstances. This emergency amendment was filed September 12,
2008, effective September 22, 2008, and expires March 20, 2009.

(1) Pharmacy Reimbursement Allowance (PRA). PRA shall be
assessed as described in this section.

(A) Definitions.
1. Department—Department of Social Services.
2. Director—Director of Department of Social Services.
3. Division—[Division of Medical Services] MO HealthNet

Division.
4. [Monthly g]Gross retail prescription receipts—For ease of

administration for the department as well as the industry, this shall
be an annual amount. The basis of tax in any fiscal year will be the
gross prescription sales of the last calendar year prior to the previ-
ous fiscal year.

(B) Each pharmacy engaging in the business of providing outpa-
tient prescription drugs in Missouri to the general public shall pay a
PRA. 

1. The PRA owed for existing pharmacies shall be calculated by
multiplying the pharmacy’s total gross retail prescription receipts by
the tax rate determined by the department. Subject to the limitations
established in section [538.520] 338.520, RSMo, [the range of]
such said tax rate shall be [uniformly distributed in bands deter-
mined by a ratio of total Medicaid prescriptions divided by
total sales] uniform and shall not exceed [six percent (6%)] five
percent (5%).

2. The PRA shall be divided by and collected over the number
of months for which the PRA is effective.

3. The initial PRA owed by a newly licensed pharmacy shall be
calculated by estimating the total prescription sales and multiplying
the estimate by the rate determined by the department, as described
in paragraph (1)(B)1.

4. If a pharmacy ceases to provide outpatient prescription drugs
to the general public, the pharmacy is not required to pay the PRA
during the time it did not provide outpatient prescription drugs.

5. If the pharmacy reopens, it shall resume paying the PRA. It
shall owe the same PRA as it did prior to closing, if the PRA has not
changed per paragraph (1)(B)1.

(C) Each pharmacy shall submit an affidavit to the department
with the following information:

1. Pharmacy name;
2. Contact;
3. Telephone number;
4. Address;
5. Federal tax ID number;
6. [Medicaid] MO HealthNet pharmacy number (if applica-

ble);
7. Pharmacy sales (total);
8. [Medicaid] MO HealthNet pharmacy sales;
9. Number of paid [Medicaid] MO HealthNet prescriptions;

and
10. Gross receipts attributable to prescription drugs that are

delivered directly to the patient via common carrier, by mail, or a
courier service.
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(2) Payment of the PRA.
(A) Offset. 

1. Each pharmacy may request that its PRA offset against any
[Missouri Medicaid] MO HealthNet payment due to that pharma-
cy. 

A. A statement authorizing the offset must be on file with the
division before any offset may be made relative to the PRA by the
pharmacy. 

B. Assessments shall be allocated and deducted over the
applicable service period. 

C. Any balance due after the offset shall be remitted to the
[D]director of the Department of Revenue and be deposited in the
state treasury to the credit of the Pharmacy Reimbursement
Allowance Fund. 

D. If the remittance is not received before the next
[Medicaid] MO HealthNet payment cycle, the division shall offset
the balance due from that check.

(C) Failure to comply with this request for information or failure
to pay the PRA. 

1. If a pharmacy fails to comply with a request for information
from the [Division of Medical Services] MO HealthNet Division
or fails to pay its PRA within thirty (30) days of notice, the PRA shall
be delinquent. 

2. For any delinquent PRA, the department may:
A. Proceed to enforce the state’s lien of the property of the

pharmacy;
B. Cancel or refuse to issue, extend, or reinstate the

[Medicaid] MO HealthNet provider agreement; or
C. Seek denial, suspension, or revocation of license granted

under Chapter 338, RSMo.
3. The new owner, as a result of a change in ownership, shall

have his/her PRA paid by the same method the previous owner elect-
ed. 

(D) Each pharmacy, upon receiving written notice of the final
determination of its PRA, may file a protest with the director of the
department setting forth the grounds on which the protest is based,
within thirty (30) days from the date of receipt of written notice from
the department. The director of the department shall reconsider the
determination and, if the pharmacy so requested, grant the pharma-
cy a hearing to be held within forty-five (45) days after the protest
was filed, unless extended by agreement between the pharmacy and
the director. The director shall issue a final decision within forty-five
(45) days of the completion of the hearing. After a final decision by
the director, a pharmacy’s appeal of the director’s final decision shall
be to the Administrative Hearing Commission in accordance with
section[s] 208.156, RSMo 2000 and section 621.055, RSMo Supp.
[2001] 2007.

(E) PRA Rates. 
1. The PRA tax [rates] rate will be [done in bands and will

be determined by the ratio of paid Medicaid claims to total
prescription sales] a uniform effective rate of eighty-nine hun-
dredths percent (.89%) with an aggregate annual adjustment, by
the MO HealthNet Division, not to exceed five hundredths per-
cent (.05%) based on the pharmacy’s total prescription volume. 

2. The maximum rate shall be [six percent (6%)] five percent
(5%). 

[3. Adjustments will be made to the tax rate if the aver-
age Medicaid prescription charge for an individual entity is
statistically different than that of the other entities in the
assigned tax band.]

AUTHORITY: sections 208.201[, RSMo 2000] and 338.505, RSMo
Supp. [2003] 2007. Emergency rule filed June 20, 2002, effective
July 1, 2002, expired Feb. 27, 2003. Original rule filed July 15,
2002, effective Feb. 28, 2003. Amended: Filed Feb. 3, 2003, effective
Aug. 30, 2003. Amended: Filed Nov. 3, 2003, effective April 30,
2004. Emergency amendment filed Sept. 12, 2008, effective Sept. 22,

2008, expires March 20, 2009.  A proposed amendment covering this
same material is published in this issue of the Missouri Register.

Title 15—ELECTED OFFICIALS
Division 30—Secretary of State

Chapter 10—Voting Machines (Electronic)

EMERGENCY AMENDMENT

15 CSR 30-10.110 Manual Recount. The secretary is amending sec-
tions (2) and (3), adding new sections (4) and (7), and renumbering
remaining sections accordingly.

PURPOSE: This amendment enhances the method for the election
authority, the secretary of state, and the general public to compare
electronically tabulated vote results with manual recounts of selected
races and ballot issues in certain election precincts by increasing the
number of election precincts that are selected for these manual
recounts and changing the races and ballot issues that are selected.

EMERGENCY STATEMENT: The Help America Vote Act (HAVA) of
2002 required each state to enact laws and regulations to improve
election administration and to provide voting systems which are
accessible to individuals with disabilities and which provide notice to
a voter who has overvoted with an opportunity to correct their ballot
before it is cast.  Missouri has in place HAVA-compliant voting sys-
tems statewide, and the Elections Division is taking proactive steps to
enhance the current audit procedures with regard to those systems.
After the 2006 general election, from early 2007 through April 2008,
in anticipation of the first presidential election in which all states will
use HAVA-compliant voting systems, several states have conducted
studies of the new electronic voting systems and have issued reports
on their strengths and weaknesses.  Some of these states also deter-
mined that these weaknesses can be mitigated with enhanced post-
election audit procedures.  In 2007, California conditioned continued
use of its Direct Recording Electronic systems (DREs) on enhanced
post-election audit requirements and established post-election manu-
al count auditing requirements which included increased manual
count sample sizes for close races. Connecticut has established exten-
sive post-election audit procedures that include a manual audit of the
votes recorded in not less than ten percent (10%) of the voting dis-
tricts in the state. Several national public policy organizations have
also issued reports suggesting that enhanced post-election audit
requirements are vital to voting system security. In 2007, the Brennan
Center for Justice’s report, entitled “Post-Election Audits: Restoring
Trust in Elections,” stated that “[p]ost-election audits of voter-verifi-
able paper records are a critical tool for detecting ballot-counting
errors, discouraging fraud, and improving the security and reliabili-
ty of electronic voting machines. . .” The Elections Division has been
in the process of reviewing these reports as they are published and
communicating with the local election authorities.  The secretary of
state’s office convened a group of local election authorities on April
30, 2008, to receive their input on the need for enhanced post-elec-
tion audit requirements.  In the months following this meeting, the
secretary of state’s office worked with the local election authorities
to incorporate their comments into the proposed amendment and to
develop a fiscal note. In November 2008, all Missouri voters will cast
their ballots using either DREs or Optical Scan Counters or some
combination of the two. As the local jurisdictions are in the process
of preparing for the first general gubernatorial and presidential elec-
tions in which these voting systems will be used, it is apparent that
the potential for a record turnout in November 2008 (for example, the
presidential preference primary held in Missouri in February 2008
generated a record turnout of thirty-six percent (36%)) and the
national trend toward narrow margins in election results makes
enhanced post-election audit requirements crucial to the improvement
of election administration and continued public confidence in the
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election process.  Without an emergency rule, there would be no way
to implement enhanced post-election audit procedures that are based
on the reports of other states and organizations prior to the
November election. The above statement demonstrates that a com-
pelling governmental interest exists for enhanced post-election audit
requirements for use with voting on electronic voting systems in
Missouri.  The secretary of state has filed a proposed amendment and
an emergency amendment establishing such requirements.  This
amendment provides improved audit procedures for Optical Scan and
Direct Recording Electronic voting systems.

The scope of this emergency rule is limited to the circumstances
creating the emergency and complies with the protections extended in
the Missouri and United States Constitutions. The Office of the
Secretary of State believes this emergency is fair to all interested per-
sons and parties under the circumstances. This emergency rule was
filed September 15, 2008, effective September 25, 2008, and expires
March 23, 2009.

(2) [After the electronic recount provided for in 15 CSR 30-
10.060(2)(G) and p]Prior to the certification of the election
results, the accuracy certification team shall randomly select not less
than [one (1) precinct for every one hundred (100) election
precincts or fraction thereof] five percent (5%) of all election
precincts through the use of a random drawing, but not less than
one (1) precinct, in order to conduct a manual recount of selected
contested races and ballot issues in the selected precinct(s).
Random selection of the precincts shall be open to any member
of the public, and the election authority shall notify the public of
the time and place of the selection process no later than forty-
eight (48) hours prior to the beginning of the selection process by
posting a notice in a prominent place, which is easily accessible
to the public and clearly designated for that purpose, at the prin-
cipal office of the election authority.  

(3) Recount of the randomly selected precinct(s) shall be conducted
in the following manner:

(C) One (1) contested race or ballot issue to be manually recount-
ed shall be randomly selected from each of the following categories,
where applicable:

1. Presidential and Vice-Presidential electors, United States sen-
ate candidates and state-wide candidates;

2. State-wide ballot issues;
3. United States representative candidates and state general

assembly candidates;
4. Partisan circuit and associate circuit judge candidates and all

nonpartisan judicial retention candidates; [and]
5. In addition to the candidates and issues previously listed, the

manual recount team shall select not less than [three (3)] one (1)
contested race[s] or ballot issue[s] from all political subdivisions and
special districts, including the county, in the selected precinct(s)[.
When there are three (3) or fewer contested races or ballot
issues within this category at a selected precinct, all shall be
counted.]; and

6. In addition to the candidates and issues previously listed,
the manual recount team shall select all races in which the mar-
gin of victory between the two (2) top candidates is equal to or
less than one-half of one percent (0.5%) of the number of votes
cast for the office or issue.

(4) If the results of the manual recount of the selected races and
ballot issues differ by more than one-half of one percent (0.5%)
from the results of the electronically tabulated vote results, the
manual recount team shall immediately notify the election
authority, who shall investigate the causes of any discrepancy and
resolve any discrepancies prior to the date of certification set
forth in section 115.507, RSMo.  

[(4)](5) The secretary of state, at his/her sole discretion, and upon
the showing of good cause by an election authority not less than three
(3) weeks prior to the date of an election, may waive the manual
recount requirement for any political subdivision or special district
holding an election on the election date.

[(5)](6) Upon completion of the manual recount, the manual recount
team shall reseal the ballots and other support materials in the appro-
priate containers. The results of the manual recount shall be report-
ed on certificates provided by the secretary of state. One (1) copy
shall be filed with the secretary of state within four (4) weeks of the
election date and one (1) copy shall be filed with the public records
of the election.

(7) The secretary of state may make grant funds available to
reimburse election authorities for the cost of conducting manual
recounts under section (2) and paragraph (3)(C)6. of this rule. 

AUTHORITY: section 115.225.1., RSMo [1986] Supp. 2007.
Original rule filed Jan. 3, 1990, effective March 26, 1990.
Emergency amendment filed Sept. 15, 2008, effective Sept. 25, 2008,
expires March 23, 2009. A proposed amendment covering this same
material is published in this issue of the Missouri Register.
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