
Title 4—DEPARTMENT OF ECONOMIC 
DEVELOPMENT

Division 240—Public Service Commission
Chapter 3—Filing and Reporting Requirements

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tion 393.1075, RSMo Supp. 2010 and sections 386.040 and 386.250,
RSMo 2000, the commission adopts a rule as follows:

4 CSR 240-3.163 is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on November 15, 2010
(35 MoReg 1610–1628). Those sections with changes are reprinted
here. This proposed rule becomes effective thirty (30) days after pub-
lication in the Code of State Regulations.

SUMMARY OF COMMENTS: A public hearing on this proposed
rule was held December 20, 2010, and the public comment period
ended December 15, 2010. The commission received a number of
written comments from seventeen (17) entities, many of which were
duplicated or echoed from the various entities and involve the same
sections or subsections of the proposed rule. Consequently, these
comments have been consolidated into ten (10) central comments,
which are addressed below. At the public hearing, seventeen (17) wit-
nesses testified. The entities filing comments were AARP, Union
Electric d/b/a Ameren Missouri (Ameren Missouri), Consumers
Council of Missouri (CCM), Empire District Electric Company
(Empire), KCPL Greater Missouri Operations Company (GMO),

Great Rivers Environmental Law Center (GRELC), Kansas City
Power and Light Company (KCPL), Missouri Department of Natural
Resources (MDNR), Missouri Energy Development Association
(MEDA),1 Missouri Energy Group (MEG), Missouri Industrial
Energy Consumers (MIEC),2 the National Resources Defense
Council (NRDC), Office of the Public Counsel (OPC), OPOWER,
Inc. (OPOWER), Renew Missouri, staff of the Missouri Public
Service Commission (staff), Sierra Club, Walmart Stores East, LP,
and Sam’s East.

All of the comments were generally in support of a rule to imple-
ment demand-side programs and demand-side programs investment
mechanisms (DSIMs), but many had suggestions for specific changes
to the proposed rule and raised concerns regarding the timing of
authorizing DSIMs and whether those mechanisms could include
recovery of lost revenues. It should be noted that this proposed rule
operates in conjunction with proposed rules 4 CSR 240-3.164, 4
CSR 240-20.093, and 4 CSR 240-20.094. All of these rules were
promulgated to implement section 393.1075, RSMo, the Missouri
Energy Efficiency Investment Act (MEEIA). Any comments direct-
ed towards 4 CSR 240-3.163 may be interrelated with these other
proposed rules, and the interplay between these proposed rules may
need to be addressed in the context of this order or rulemaking; how-
ever, this rule specifically addresses electric utility demand-side pro-
gram and investment mechanism filing and submission requirements.
It should also be noted that while comments were directed at specif-
ic sections and subsections of the rule, due to changes in the pro-
posed rule those number citations may not match the final number-
ing of the sections and subsections of the rule.  

1 The MEDA members include KCPL, GMO, Empire, and Ameren
Missouri.

2 MIEC members include Anheuser-Busch Companies, Inc.,
BioKyowa, Inc., The Boeing Company, Doe Run, Enbridge, Ford
Motor Company, General Motors Corporation, GKN Aerospace,
Hussmann Corporation, JW Aluminum, MEMC Electronic
Materials, Monsanto, Procter & Gamble Company, Nestlé Purina
PetCare, Noranda Aluminum, Saint Gobain, Solutia, and U.S. Silica
Company.

COMMENT #1: General Changes in Relation to Alleged Single-
Issue Ratemaking. AARP, CCM, MIEC, OPC, and staff all believe
that any section or subsection of this rule that allows a rate adjust-
ment outside of a general rate case would constitute unlawful single-
issue ratemaking.  AARP, CCM, and OPC state it is their belief that
the legislature purposely deleted any language in SB 376 (the legis-
lation ultimately codified as section 393.1075, RSMo) that would
have allowed for changes to a demand-side program investment
mechanism in between general rate cases. The purpose statement and
following sections and subsections of this rule  identified by these
entities that would require change based upon this comment are
(1)(F), (1)(G), (1)(I), (1)(J), (1)(K), (2)(A), (2)(C), (2)(F), (2)(J),
(2)(K), (3), (4), (4)(B), (5)(A), (5)(B), (8)(A)–(8)(G), (9)(A), and
(9)(B).

MEDA, MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, on the other hand, believe that the language in section
393.1075.3 and .5, RSMo, mandating the commission to provide
timely cost recovery and timely earnings opportunities by developing
cost recovery mechanisms without limitation allows the commission
to establish and approve demand-side programs outside the frame-
work of a general rate case. Section 393.1075.11, RSMo, states the
commission “may adopt rules and procedures . . . as necessary, to
ensure that electric corporations can achieve the goals of this sec-
tion.” Additionally, these entities point out that section 393.1075.13,
RSMo, requires the use of a separate line item for charges attribut-
able to demand-side programs, which is consistent with other billing
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This section will contain the final text of the rules proposed
by agencies. The order of rulemaking is required to con-

tain a citation to the legal authority upon which the order of
rulemaking is based; reference to the date and page or pages
where the notice of proposed rulemaking was published in
the Missouri Register; an explanation of any change between
the text of the rule as contained in the notice of proposed
rulemaking and the text of the rule as finally adopted, togeth-
er with the reason for any such change; and the full text of
any section or subsection of the rule as adopted which has
been changed from that contained in the notice of proposed
rulemaking. The effective date of the rule shall be not less
than thirty (30) days after the date of publication of the revi-
sion to the Code of State Regulations.

The agency is also required to make a brief summary of
the general nature and extent of comments submitted in

support of or opposition to the proposed rule and a concise
summary of the testimony presented at the hearing, if any,
held in connection with the rulemaking, together with a con-
cise summary of the agency’s findings with respect to the
merits of any such testimony or comments which are
opposed in whole or in part to the proposed rule. The ninety
(90)-day period during which an agency shall file its order of
rulemaking for publication in the Missouri Register begins
either: 1) after the hearing on the proposed rulemaking is
held; or 2) at the end of the time for submission of comments
to the agency. During this period, the agency shall file with
the secretary of state the order of rulemaking, either putting
the proposed rule into effect, with or without further changes,
or withdrawing the proposed rule.
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elements that are adjusted outside of a general rate case. Taxes, fuel
adjustment clauses, purchased gas adjustments, and infrastructure
system replacement surcharges are all billed in this fashion. While
language in the original version of SB 376 providing for a “cost
adjustment clause” was removed, the legislature added “timely cost
recovery,” broadening the commission’s discretion with developing
cost recovery mechanisms.
RESPONSE: The commission believes that the express language in
section 393.1075, RSMo, unequivocally requires the commission
provide timely cost recovery for utilities when effectuating the
declared social policy of valuing demand-side investments equal to
traditional investments in supply and delivery infrastructure.
MEEIA contemplates non-traditional investments and mandates
timely cost recovery. The language of the proposed rule does not
establish any specific type of demand-side investment mechanism
(DSIM). Instead, the proposed rule allows the maximum latitude for
creating DSIMs while allowing for periodic adjustments in confor-
mity with the language in the statute. The argument that the proposed
rule would in and of itself authorize single-issue ratemaking is
unfounded and premature. Until an exact DSIM is established, there
is no way to claim that original implementation or any periodic
adjustments would constitute single-issue ratemaking.  

Additionally, the statutory language from which the prohibition
against single-issue ratemaking is derived originates in section
393.270.4, RSMo. The statute is permissive.  It allows the commis-
sion the discretion to examine all facts that the commission believes
are relevant. There is no set statutory requirement for how many or
what type of facts or factors the commission must consider when
making its determination. Indeed, the legislature has delegated its
authority to the commission, being the expert agency charged with
making these determinations, to decide what factors must be exam-
ined when determining the price to be charged for electricity. The
commission will make no changes to the language identified by these
comments in the proposed rule or to any other language in the rule
that would be related to the issue raised in these comments.  

COMMENT #2: Lost Revenue Recovery. AARP, CCM, OPC,
MIEC, and staff believe that the lost revenue recovery mechanism
provisions of the draft rules are unlawful because those provisions are
not authorized by statute. These entities believe that lost revenue does
not fit in a cost category. The subsections of this rule identified by
these entities that would require change based upon this comment are
(1)(F), (1)(I), (1)(K), (1)(O), (1)(P), and (4)(C). 

MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC com-
ment that lost revenue recovery is not cost recovery or an earnings
opportunity. These entities believe that under the mechanism for
recovering lost revenues in the proposed rule, utilities would contin-
ue to see higher levels of revenue recovery with higher sales.
Therefore, they believe the utility will find itself facing the same con-
flict it currently faces at the prospect of taking actions or supporting
policies to save energy and thereby save their customers money,
knowing that such actions would cause their shareholders to miss out
on the earnings from higher sales. These entities refer to the incen-
tive to maintain higher sales as the “throughput incentive” and
believe this is a strong disincentive for utilities to invest in energy
efficiency or to support energy saving policies and measures outside
their control.  

MEG objects to any language that would allow a lost revenue
recovery mechanism, not because it is unlawful but because it
believes that reduced costs associated with reduced sales will balance
out. MEG also believes that a lost recovery mechanism is inconsis-
tent with the way other charges are handled. According to MEG, a
utility believes that energy efficiency programs will reduce sales and
reduce contributions to fixed costs, but, using that same reasoning,
every time the utility adds a customer, it increases sales and contri-
butions to fixed costs. Consequently, MEG concludes, there should
be a refund to customers in any class of ratepayers every time a cus-

tomer is added.  MEG also believes there is no way to determine the
actual effect of the various energy efficiency programs.

In addition to the other comments made, staff states that only eight
(8) other states allow recovery of lost revenues. According to staff,
other states that have had such a recovery mechanism in the past have
abandoned it. Staff claims that the movement away from direct reim-
bursement for lost revenues is likely due to several factors including
the fact that the approach is vulnerable to “gaming” by over-claim-
ing savings, that it typically leads to very contentious reconciliation
hearings as parties argue about the measurement of savings, and that
it does not do anything to address the utility disincentive regarding
broader energy efficiency policies beyond the specific program
addressed with the mechanisms. Staff notes that other commissions
have addressed this issue either through decoupling mechanisms
and/or performance incentives. Staff recommends the “throughput
incentive” be addressed through the utility incentive component of a
DSIM.  

MEDA believes that section 393.1075.3, RSMo, mandates recov-
ery of all reasonable and prudent costs and requires the commission
to ensure that utility financial incentives are aligned with helping cus-
tomers use energy more efficiently and in a manner that sustains or
enhances utility customers’ incentives to use energy more efficient-
ly. MEDA members comment that unless a utility’s lost revenues are
included in the DSIM or other recovery mechanism, there will
always be a financial bias against fully utilizing demand-side man-
agement programs that result in the reduction of a utility’s revenues.  
RESPONSE: Section 393.1075.3, RSMo, requires the commission
to “allow recovery of all reasonable and prudent costs of delivering
cost-effective demand-side programs.” Additionally, section
393.1075.3(2), RSMo, requires the commission to ensure that “util-
ity financial incentives are aligned with helping customers use ener-
gy more efficiently and in a manner that sustains or enhances utility
customers’ incentives to use energy more efficiently.” Section
393.1075.5, RSMo, states the commission “may develop cost recov-
ery mechanisms to further encourage investment in demand-side pro-
grams . . .” Lost revenue is a cost of delivering cost-effective
demand-side programs, and the proposed rule, in conjunction with
the interrelated proposed rules, i.e., 4 CSR 240-3.164, 4 CSR 240-
20.093, and 4 CSR 240-20.094, require evaluation, measurement,
and verification (EM&V). Any request for recovery of lost revenue
will have to be verified and approved by the commission prior to
recovery.

At the rulemaking hearing on December 20, 2010, several partic-
ipants commented that decoupling could prevent over- and under-
earning and that it might present a better long-term solution than
allowing recovery of lost revenues. However, section 393.1075.5,
RSMo, requires the commission to conclude a docket studying any
rate design modification to those currently approved by the commis-
sion prior to promulgating an appropriate rule in that regard.
Decoupling represents such a change in rate design, and no docket
has been opened at this time to fully explore this or other possible
changes.  The commission has been directed by the legislature to
implement section 393.1075, RSMo, and while this proposed rule
may ultimately be an intermediary step to decoupling or other
changes in rate design models, promulgating a lost revenue recovery
mechanism is authorized by MEEIA and, with verification methods
in place, the potential for possible “gaming of the system” is mini-
mized. The commission will make no changes to the language iden-
tified by these comments in the proposed rule or to any other lan-
guage in the rule that would be related to the issue raised in these
comments.  

COMMENT #3: Definition of Lost Revenue. A number of partici-
pants raised an issue concerning the issue of how the proposed rule
defines lost revenue. Thus, if the commission includes provisions for
recovery of lost revenues, these entities debate how “lost revenues”
should be defined. See subsections (1)(X) and (1)(R).
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MEDA believes that if the commission is going to allow recovery
of lost revenue, the definition of “lost revenue” should be modified
to conform to the definition included in 4 CSR 240-22. See 4 CSR
240-22.020(38). MEDA sees no reason to have differing definitions
in the commission’s regulations.

Staff, on the other hand, does not believe that the Chapter 22 def-
inition is appropriate because:

1) The language as drafted is “permissive” in nature and pro-
vides for the opportunity for recovery of lost revenues, rather than a
guarantee. The proposed MEDA language is more explicit regarding
the ability to recover lost revenues;

2) Staff opposes MEDA’s proposed use of Chapter 22’s defini-
tion of lost revenue, because the Chapter 22 definition is used exclu-
sively to exclude lost revenues from the definitions of annualized
costs for end-use measures, from the definition of costs for the utili-
ty cost test, and from the definition of costs for the total resource cost
test. Chapter 22 does not contemplate the use of its definition of lost
revenue for any other purposes, and it should not be assumed to be
an appropriate definition for the MEEIA rules; and

3) The MEDA language also removes the requirements for eval-
uation, measurement, and verification (EM&V) of demand-side man-
agement (DSM) program results prior to recovery of lost revenue
and, therefore, allows for recovery of lost revenues on a prospective
basis without any measurement and verification of DSM program
results by an independent evaluator. Staff believes that if recovery of
lost revenue is included in the MEEIA rules, measurement and veri-
fication of lost revenues should be required and should only be
accomplished through independent EM&V on a retrospective basis.
Lost revenues are based on energy usage that did not occur. In staff’s
opinion, it is not appropriate to increase customer’s rates on guesses
as to what the customers who participated in the programs would
have used absent the programs without a rigorous EM&V conducted
by an independent evaluator.
Staff recommends clarifying the definition of “lost revenues” by
changing “net retail” to “net system retail.” Staff also proposes
changes in the language of the interrelated rule, 4 CSR 240-
20.093(2)(G).

Staff’s proposed change would apply to subsection (1)(Q) of this
proposed rule and the following subsections of the interrelated pro-
posed rules: 4 CSR 240-3.164(1)(M), 4 CSR 240-20.093(1)(Y), and
4 CSR 240-20.094(1)(U).
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion believes staff’s proposed revision to the current definition of lost
revenue is appropriate and rejects MEDA’s proposed revision for the
reasons stated by staff. The commission will modify subsection
(1)(Q), 4 CSR 240-3.164(1)(M), 4 CSR 240-20.093(1)(Y), and 4
CSR 240-20.094(1)(U) accordingly.

COMMENT #4: Inconsistent Definitions for Designation of Utility’s
Request for Approval of a Demand-Side Program. In order to clari-
fy language in the interrelated rules related to filing a request for
approval of a demand-side program, staff recommends the following
definition be included in 4 CSR 240-3.163, 4 CSR 240-20.093, and
4 CSR 240-20.094: “Filing for demand-side program approval means
a utility’s case filing for approval, modification, or discontinuance of
demand-side program(s) which may also include a simultaneous
request for the establishment, modification or discontinuance of a
DSIM.”

After adopting this definition, the following inconsistent terms
require clarification:

1) “utility’s filing for demand-side program approval” found in
subsection (1)(I) and 4 CSR 240-20.093(1)(P);

2) “utility’s filing for demand-side program approval proceed-
ing” found in subsections (1)(F), (G), (J), and (K); 4 CSR 240-
20.093(1)(M), (N), (Q), (R), and (DD); and 4 CSR 240-
20.094(1)(J), (L), (M), and (N);

3) “demand-side program approval proceeding” found in section
(9) and subsections (9)(A) and (B); 4 CSR 240-20.093(1)(I), (DD);
and 4 CSR 240-20.093(1)(I), (2), (2)(G)2., (3)(B), (4), and (10); and

4) “application for demand-side program approval proceeding”
found in 4 CSR 240-20.093(2)(B).

Due to the lack of a definition and the use of inconsistent termi-
nology, it is unclear whether a “filing,” “application,” or “proceed-
ing” is intended to occur. Therefore, staff recommends that, if this
language remains in the proposed MEEIA rules, the recommended
definition for the phrase “filing for demand-side program approval”
be utilized and that consistent terminology be used throughout the
proposed MEEIA rules as indicated above.
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees this language should be clarified, but it also believes that
inclusion of the word “case” in staff’s recommended version could
add confusion. Consequently, the commission will adopt a new def-
inition and clarify the terms identified above.

The proposed rulemaking language for this rule and 4 CSR 240-
3.164, 4 CSR 240-20.093, and 4 CSR 240-20.094 will be modified
accordingly. However, in section (2), a similar inconsistency in lan-
guage was corrected by removing the words “for the demand-side
program filing” since a DSIM can be established at the same time as
a demand-side program filing or as a separate DSIM filing.

COMMENT #5: Definition of Probable Environmental Costs.
MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC state
that the statutory definition of the total resource cost test (TRC)
includes “probable environmental compliance costs”; section
393.1075.2(6), RSMo. The proposed rules do not define or even use
this term but incorporate instead the definition of “probable environ-
mental costs” from the proposed integrated resource planning (IRP)
rule, 4 CSR 240-22.020(46). See subsection (1)(Q), 4 CSR 240-
3.164(1)(R), 4 CSR 240-20.093(1)(Y), and 4 CSR 240-
20.094(1)(V). The proposed rule 4 CSR 240-22.040(2)(B) does not
provide an adequate method of calculating environmental compliance
costs. It is restricted to future costs associated with a selected list of
pollutants which, in the judgment of utility decision makers, could
have a significant effect on rates. SB 376 plainly means to include all
costs, including present costs, and a more objective assessment, not
one based on “subjective probability” in certain individuals’ judg-
ment. The commission needs to include a methodology in its rules
for calculating these costs, which might include an environmental
cost adder expressed in dollars or, as in Ohio, a percentage external-
ity factor. Relying on the IRP rule to implement SB 376 has the effect
of adding criteria such as the subjective judgment of utility decision
makers that, as discussed above, are not in the statute.

Related to these concerns, OPC proposed changes to the definition
of the TRC as follows: Total resource cost test or TRC means the test
that compares the avoided utility costs (including probable environ-
mental compliance costs) to the sum of all incremental costs of end-
use measures that are implemented due to the program (including
both utility and participant contributions), plus utility costs to admin-
ister, deliver, and evaluate each demand-side. The present value of
the program avoided utility benefits shall be calculated over the pro-
jected life of the measures installed under the program.
RESPONSE AND EXPLANATION OF CHANGE: The concerns
raised by these stakeholders regarding the definitions and relation-
ships between the terms TRC, avoided cost or avoided utility cost,
and probable environmental compliance cost are interrelated to
OPC’s concerns with the definition of TRC echoed in comment #17
to proposed rule 4 CSR 240-20.094. Consequently, the commission
will address both of these concerns in its response to each comment.

The current proposed rules 4 CSR 240-3.163(1), 4 CSR 240-
3.164(1), 4 CSR 240-20.093(1), and 4 CSR 240-20.094(1) have the
same definitions for avoided cost or avoided utility cost, probable
environmental cost, and total resource cost test.

Section 393.1075(6), RSMo, defines “total resource cost test” as
a test that compares the sum of avoided utility costs and avoided
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probable environmental compliance costs to the sum of all incre-
mental costs of end-use measures that are implemented due to the
program, as defined by the commission in rules.

The commission proposes changes to the definitions in 4 CSR
240-3.163(1)(C), (R), and (T); 4 CSR 240-3.164(1)(A), (R), and
(X); 4 CSR 240-20.093(1)(F), (Z), and (DD); and 4 CSR 240-
20.094(1)(D), (W), and (Y) to address the concerns expressed by
OPC and by MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC.

Additionally, the commission chooses to not include a methodolo-
gy in its MEEIA rules for calculating probable environmental com-
pliance costs.  The commission notes that section (12) of the pro-
posed rule requires the commission to complete a review of the effec-
tiveness of this rule no later than four (4) years after the effective
date at which time it may initiate rulemaking proceeding to revise the
rule. Upon review, the commission will have the opportunity to revis-
it this issue to determine if it is appropriate to include a methodolo-
gy. The commission’s actions on the definitions of avoided cost,
probable environmental compliance cost, and total resource cost test
are consistent with the commission’s actions regarding the interac-
tion between this rule and 4 CSR 240-22 Electric Utility Resource
Planning.

COMMENT #6: Definition of Staff. Staff believes that the word
“staff” in 4 CSR 240-3.163(1) is too broadly defined in the proposed
rule. The definition of staff in each of the draft rules would include
attorneys in the Office of the General Counsel other than the gener-
al counsel who are not in the Office of the Staff Counsel. Staff is not
certain that result is intended. The definitions appear at 4 CSR 240-
3.163(1)(S), 4 CSR 240-3.164(1)(V), 4 CSR 240-20.093(1)(BB),
and 4 CSR 240-20.094(1)(X). 
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees with staff. Not only did the commission not intend to
include attorneys in the Office of the General Counsel other than the
general counsel who are not in the Office of the Staff Counsel, but
the commission will conform the definition of “staff” to that being
formulated in the commission’s Chapter 2 revisions in order to main-
tain consistency throughout all of its rules. “Staff” will be redefined.

COMMENT #7: Estimates of the Effect of the DSIM on Customer
Rates. MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC
express concerns regarding the language in subsection (2)(D).
Currently, the supporting information required to be filed with a
DSIM under section (2) includes “estimates of the effect of the
DSIM on customer rates and average bills for each of the next three
(3) years for each rate class.”

These entities request that this period be revised to “Estimates of
the effect of the DSIM on customer rates and average bills over the
life of each measure.” The lives of many efficiency measures are
much longer than three (3) years. As implementation proceeds and
these measures approach saturation, the system benefits realized by
all customers and the bill savings realized by direct participants will
increase.
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion appreciates the concerns expressed by these stakeholders and
will modify subsection (2)(D) accordingly. The commission notes
that a demonstration of cost-effectiveness and overall rate impact for
each demand-side program and for the total of all demand-side pro-
grams of the utility is required in the current proposed rule 4 CSR
240-3.164(2)(B)3. The requirements of 4 CSR 240-3.164(2)(B)3.
should provide information similar to that requested by these stake-
holders and makes it unnecessary to provide the estimated impact of
the proposed DSIM upon customers’ rates and average bills over the
life of each measure. The commission further notes that five (5)
years should be sufficient given that most of these programs are
expected to have a life of three to five (3–5) years.

COMMENT #8: Intervention Status. MEDA believes that the lan-

guage in subsection (9)(A) should be removed because its members
believe that intervention status in any subsequent related periodic rate
adjustment proceeding should not be automatic for persons or enti-
ties granted intervention in a prior demand-side program approval
proceeding.
RESPONSE: The commission rejects MEDA’s proposal. This provi-
sion is designed to ensure due process for those entities claiming a
substantive right in association with these proceedings. The utilities’
rights are ensured by the requirement that “such person or entity
shall file a notice of intention to participate within the intervention
period.” Thus, no entity involved in a prior proceeding can sleep on
its claimed rights.   

COMMENT #9: Specific Filing Requirements. During the rulemak-
ing hearing, OPC incorporated by reference its “red-lined” version
of the proposed rules and stated it supported all of the recommend-
ed changes contained in that July 23, 2010 filing. In that filing OPC
proposed several changes to 4 CSR 240-3.163 (not already
addressed) as follows:
OPC proposes the following change to 4 CSR 240-3.163(2)(F):

(2)(F) Estimates of the effect of the DSIM utility incentive on util-
ity earnings and key credit metrics for each of the next three (3) years
which shows the level of earnings and credit metrics expected to
occur for each of the next three (3) years with and without the DSIM
utility incentive; 
OPC proposes the following change to 4 CSR 240-3.163(5)(A):

(5)(A) A list of all approved demand-side programs and the fol-
lowing information for each approved demand-side program:

1. Actual amounts expended by year, including customer incen-
tive payments;

2. Peak demand and energy savings impacts and the techniques
used to estimate those impacts;

3. A comparison of the estimated actual annual peak demand
and energy savings impacts to the level of annual peak demand and
energy savings impacts that were projected when the program was
approved;

4. For market transformation programs, a quantitative and qual-
itative assessment of the progress being made in transforming the
market;

5. A comparison of actual and budgeted program costs, includ-
ing an explanation of any increase or decrease of more than ten per-
cent (10%) in the cost of a program;

6. The avoided costs and the techniques used to estimate those
costs;

7. The estimated cost-effectiveness of the demand-side program
and a comparison to the estimates made by the utility at the time the
program was approved;

8. The estimated net economic benefits of the demand-side pro-
gram;

9. For each program where one (1) or more customers have
opted out of demand-side programs pursuant to section 393.1075.7,
RSMo, a listing of the customer(s) who have opted out of participat-
ing in demand-side programs;

10. A copy of the EM&V report for the most recent annual
reporting period; and

11. Demonstration of relationship of the demand-side program
to demand-side resources in latest filed 4 CSR 240-22 compliance
filing.
RESPONSE: When OPC filed these proposed changes, it stated in
its filing: “Many of these changes are self-explanatory (e.g., to pro-
vide clarity or consistency with the language in MEEIA) and some
are described in the comments below.”  The commission addressed
the specific comments where OPC provided an explanation in other
portions of this order or in the orders of the interrelated MEEIA
rules.  

Perhaps OPC has not revisited its comments from July, 23, 2010,
but the current version of the proposed rule adopted language in 4 CSR
240-3.163(2)(E) and 4 CSR 240-3.163(5)(A) is virtually identical, if
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not completely identical, to the OPC proposed language.  Finding
there is no distinction between the current language and the proposed
changes, the commission will not amend the current language.

COMMENT #10: Requirements for Semi-Annual Adjustments of
DSIM Rates. The MEDA stakeholders express concerns over the lan-
guage in 4 CSR 240-20.093(4)(A)–(D). The language, according to
MEDA, sets forth the requirements for semi-annual adjustments of
DSIM and should be modified to apply not only to the cost recovery
component of the DSIM, but also to all components of the DSIM,
i.e., cost recovery, lost margins or lost revenues, and incentive. The
MEDA stakeholders recommend that in order to comply with the
intent of the MEEIA—in particular timely cost recovery to utilities,
aligning utility financial incentives with helping customers use ener-
gy efficiently, and providing timely earnings opportunities associated
with cost-effective energy efficiency—adjustments of DSIM rates
between general rate proceedings should apply to all components of
the DSIM. These three (3) components must be addressed in concert
to provide a sustainable business model for utilities to pursue DSM
programs and both benefit customers and satisfy shareholders. 
RESPONSE AND EXPLANATION OF CHANGE: These proposed
changes for 4 CSR 240-20.093 created a ripple effect with 4 CSR
240-3.163 that the commission must address in this proposed rule.
The commission will not modify the language in 4 CSR 240-
20.093(4) as proposed by MEDA to allow adjustments to the DSIM
utility lost revenue requirement or to the DSIM utility incentive rev-
enue requirement during the semi-annual adjustment to DSIM rates.
The commission notes determination of the DSIM utility lost revenue
requirement and the DSIM utility incentive revenue requirement are
dependent upon measurement and verification performed by an
EM&V contractor and documented in EM&V reports.  Such EM&V
reports will be performed in accordance with EM&V plans for each
demand-side program and demand-side program plan required by 4
CSR 240-3.164(2)(C)13. and will likely be published no more fre-
quently than annually and will not be available semiannually.
However, the DSIM cost recovery revenue requirement is not depen-
dent upon measurement and verification performed by an EM&V
contractor and documented in EM&V reports but rather depends
upon the contemporaneous accounting records of each electric utili-
ty.

In the process of reviewing this issue the commission noticed some
internal inconsistencies and finds it is necessary to make changes to
language contained in 4 CSR 240-20.093(1) and (2). Similarly, six
(6) definitions in 4 CSR 240-3.163(1) and (2) must be changed to
maintain conformity throughout the MEEIA rules. These changes
should provide clarification to this issue.  

4 CSR 240-3.163 Electric Utility Demand-Side Programs
Investment Mechanisms Filing and Submission Requirements

(1) As used in this rule, the following terms mean:
(C) Avoided cost or avoided utility cost means the cost savings

obtained by substituting demand-side programs for existing and new
supply-side resources.  Avoided costs include avoided utility costs
resulting from demand-side programs’ energy savings and demand
savings associated with generation, transmission, and distribution
facilities including avoided probable environmental compliance costs.
The utility shall use the same methodology used in its most recently-
adopted preferred resource plan to calculate its avoided costs;

(D) Demand means the rate of electric power use over an hour
measured in kilowatts (kW);

(G) DSIM cost recovery revenue requirement means the revenue
requirement approved by the commission in a utility’s filing for
demand-side program approval or a semi-annual DSIM rate adjust-
ment case to provide the utility with cost recovery of demand-side
program costs based on the approved cost recovery component of a
DSIM;

(I) DSIM revenue requirement means the sum of the DSIM cost

recovery revenue requirement, DSIM utility lost revenue require-
ment, and DSIM utility incentive revenue requirement;

(J) DSIM utility incentive revenue requirement means the revenue
requirement approved by the commission to provide the utility with a
portion of annual net shared benefits based on the approved utility
incentive component of a DSIM;

(K) DSIM utility lost revenue requirement means the revenue
requirement explicitly approved (if any) by the commission to provide
the utility with recovery of lost revenue based on the approved utili-
ty lost revenue component of a DSIM;

(P) Filing for demand-side program approval means a utility’s fil-
ing for approval, modification, or discontinuance of demand-side
program(s) which may also include a simultaneous request for the
establishment, modification, or discontinuance of a DSIM;

(Q) Lost revenue means the net reduction in utility retail revenue,
taking into account all changes in costs and all changes in any rev-
enues relevant to the Missouri jurisdictional revenue requirement,
that occurs when utility demand-side programs approved by the com-
mission in accordance with 4 CSR 240-20.094 cause a drop in net
system retail kWh delivered to jurisdictional customers below the
level used to set the electricity rates. Lost revenues are only those
net revenues lost due to energy and demand savings from utility
demand-side programs approved by the commission in accordance
with 4 CSR 240-20.094 Demand-Side Programs and measured and
verified through EM&V;

(R) Probable environmental compliance cost means the expected
cost to the utility of complying with new or additional environmen-
tal legal mandates, taxes, or other requirements that, in the judgment
of the utility’s decision-makers, may be imposed at some point with-
in the planning horizon which would result in environmental compli-
ance costs that could have a significant impact on utility rates;

(S) Staff means all personnel employed by the commission,
whether on a permanent or contract basis, except: commissioners;
commissioner support staff, including technical advisory staff; per-
sonnel in the secretary’s office; and personnel in the general coun-
sel’s office, including personnel in the adjudication department.
Employees in the staff counsel’s office are members of the commis-
sion’s staff; and

(T) Total resource cost test, or TRC, means the test of the cost-
effectiveness of demand-side programs that compares the avoided
utility costs to the sum of all incremental costs of end-use measures
that are implemented due to the program (including both utility and
participant contributions), plus utility costs to administer, deliver,
and evaluate each demand-side program.

(2) When an electric utility files to establish a DSIM as described in
4 CSR 240-20.093(2), the electric utility shall file the following sup-
porting information as part of, or in addition to, its direct testimony.
Supporting workpapers shall be submitted as executable versions in
native format with all formulas intact.

(D) Estimates of the effect of the DSIM on customer rates and
average bills for each of the next five (5) years for each rate class.

(H) A proposal for how the commission can determine if any util-
ity incentives component of a DSIM are aligned with helping cus-
tomers use energy more efficiently.

(9) Party status and providing to other parties affidavits, testimony,
information, reports, and workpapers in related proceedings subse-
quent to the utility’s filing for demand-side program approval estab-
lishing, modifying, or continuing a DSIM.

(A) A person or entity granted intervention in a utility’s filing for
demand-side program approval in which a DSIM is approved by the
commission shall be a party to any subsequent related periodic rate
adjustment proceeding without the necessity of applying to the com-
mission for intervention; however, such person or entity shall file a
notice of intention to participate within the intervention period. In any
subsequent utility’s filing for demand-side program approval, such
person or entity must seek and be granted status as an intervenor to be
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a party to that proceeding. Affidavits, testimony, information,
reports, and workpapers to be filed or submitted in connection with
a subsequent related semi-annual DSIM rate adjustment proceeding
or utility’s filing for demand-side program approval to modify, con-
tinue, or discontinue the same DSIM shall be served on or submit-
ted to all parties from the prior related demand-side program
approval proceeding and on all parties from any subsequent related
periodic rate adjustment proceeding or utility’s filing for demand-
side program approval to modify, continue, or discontinue the same
DSIM, concurrently with filing the same with the commission or
submitting the same to the manager of the energy resource analysis
section of the staff and public counsel.

(B) A person or entity not a party to the utility’s filing for demand-
side program approval in which a DSIM is approved by the commis-
sion may timely apply to the commission for intervention, pursuant
to 4 CSR 240-2.075(2) through (4) of the commission’s rule on inter-
vention, respecting any related subsequent periodic rate adjustment
proceeding or, pursuant to 4 CSR 240-2.075(1) through (5), respect-
ing any subsequent utility’s filing for demand-side program approval
to modify, continue, or discontinue the same DSIM.
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Title 4—DEPARTMENT OF ECONOMIC 
DEVELOPMENT

Division 240—Public Service Commission
Chapter 3—Filing and Reporting Requirements

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tion 393.1075, RSMo Supp. 2010 and sections 386.040 and
386.250, RSMo 2000, the commission adopts a rule as follows:

4 CSR 240-3.164 is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on November 15, 2010
(35 MoReg 1629–1646). Those sections with changes are reprinted
here. This proposed rule becomes effective thirty (30) days after pub-
lication in the Code of State Regulations.

SUMMARY OF COMMENTS: A public hearing on this proposed
rule was held December 20, 2010, and the public comment period
ended December 15, 2010. The commission received a number of
written comments from seventeen (17) entities, many of which were
duplicated or echoed from the various entities and involve the same
sections or subsections of the proposed rule. Consequently, these
comments have been consolidated into eight (8) central comments,
which are addressed below. At the public hearing, seventeen (17) wit-
nesses testified. The entities filing comments were AARP, Union
Electric d/b/a Ameren Missouri (Ameren Missouri), the Consumers
Council of Missouri (CCM), Empire District Electric Company
(Empire), KCPL Greater Missouri Operations Company (GMO),
Great Rivers Environmental Law Center (GRELC), Kansas City
Power and Light Company (KCPL), Missouri Department of Natural
Resources (MDNR), Missouri Energy Development Association
(MEDA),1 Missouri Energy Group (MEG), Missouri Industrial
Energy Consumers (MIEC),2 National Resources Defense Council
(NRDC), Office of the Public Counsel (OPC), OPOWER, Inc.
(OPOWER), Renew Missouri, staff of the Missouri Public Service
Commission (staff), Sierra Club, Walmart Stores East, LP, and
Sam’s East.

All of the comments were generally in support of a rule to imple-
ment demand-side programs and demand-side programs investment
mechanisms (DSIMs), but many had suggestions for specific changes
to the proposed rule and raised concerns regarding the timing of
authorizing DSIMs and whether those mechanisms could include
recovery of lost revenues. It should be noted that this proposed rule
operates in conjunction with proposed rules 4 CSR 240-3.163, 4
CSR 240-20.093, and 4 CSR 240-20.094. All of these rules were
promulgated to implement section 393.1075, RSMo, the Missouri
Energy Efficiency Investment Act (MEEIA). Any comments direct-
ed towards 4 CSR 240-3.164 may be interrelated with these other
proposed rules, and the interplay between these proposed rules may
need to be addressed in the context of this order or rulemaking; how-
ever, in and of itself, this rule specifically addresses electric utility
demand-side program filing and submission requirements. It should
also be noted that while comments were directed at specific sections
and subsections of the rule, due to changes in the proposed rule those
number citations may not match the final numbering of the sections
and subsections of the rule.  

1 The MEDA members include KCPL, GMO, Empire, and Ameren
Missouri.

2 MIEC members include Anheuser-Busch Companies, Inc.,
BioKyowa, Inc., The Boeing Company, Doe Run, Enbridge, Ford
Motor Company, General Motors Corporation, GKN Aerospace,
Hussmann Corporation, JW Aluminum, MEMC Electronic
Materials, Monsanto, Procter & Gamble Company, Nestlé Purina

PetCare, Noranda Aluminum, Saint Gobain, Solutia, and U.S. Silica
Company.

COMMENT #1: General Changes in Relation to Alleged Single-
Issue Ratemaking. AARP, CCM, MIEC, OPC, and staff all believe
that sections or subsections of the interrelated MEEIA rules (4 CSR
240-3.163, 4 CSR 240-20.093, and 4 CSR 240-20.094) allowing a
rate adjustment outside of a general rate case would constitute unlaw-
ful single-issue ratemaking. AARP, CCM, and OPC state it is their
belief that the legislature purposely deleted any language in SB 376
(the legislation ultimately codified as section 393.1075, RSMo) that
would have allowed for changes to a demand-side program invest-
ment mechanism in between general rate cases.  No specific sections
or subsections of this rule were identified by these entities that would
require change based upon this comment.  However, to the extent that
any of these provisions could be implicated by the language of the
interrelated rules, the commission will again address this issue.

MEDA, MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, on the other hand, believe that the language in section
393.1075.3 and .5, RSMo, mandating the commission to provide
timely cost recovery and timely earnings opportunities by developing
cost recovery mechanisms without limitation allows the commission
to establish and approve demand-side programs outside the frame-
work of a general rate case. Section 393.1075.11, RSMo, states the
commission “may adopt rules and procedures . . . as necessary, to
ensure that electric corporations can achieve the goals of this sec-
tion.”  Additionally, these entities point out that section 393.1075.13,
RSMo, requires the use of a separate line item for charges attribut-
able to demand-side programs, which is consistent with other billing
elements that are adjusted outside of a general rate case. Taxes, fuel
adjustment clauses, purchased gas adjustments, and infrastructure
system replacement surcharges are all billed in this fashion. While
language in the original version of SB 376 providing for a “cost
adjustment clause” was removed, the legislature added “timely cost
recovery,” broadening the commission’s discretion with developing
cost recovery mechanisms.
RESPONSE: The commission believes that the express language in
section 393.1075, RSMo, unequivocally requires the commission
provide timely cost recovery for utilities when effectuating the
declared social policy of valuing demand-side investments equal to
traditional investments in supply and delivery infrastructure.
MEEIA contemplates non-traditional investments and mandates
timely cost recovery. The language of the proposed rule does not
establish any specific type of demand-side investment mechanism
(DSIM). Instead, the proposed rule allows the maximum latitude for
creating Demand-Side Programs and the associated DSIMs while
allowing for periodic adjustments in conformity with the language in
the statute. The argument that the proposed rule would in and of
itself authorize single-issue ratemaking is unfounded and premature.
Until an exact DSIM is established, there is no way to claim that
original implementation or any periodic adjustments would constitute
single-issue ratemaking.  

Additionally, the statutory language from which the prohibition
against single-issue ratemaking is derived originates in section
393.270.4, RSMo. The statute is permissive. It allows the commis-
sion the discretion to examine all facts that the commission believes
are relevant. There is no set statutory requirement for how many or
what type of facts or factors the commission must consider when
making its determination. Indeed, the legislature has delegated its
authority to the commission, being the expert agency charged with
making these determinations, to decide what factors must be exam-
ined when determining the price to be charged for electricity. The
commission will make no changes to the language identified by these
comments in the proposed rule or to any other language in the rule
that would be related to the issue raised in these comments.  

COMMENT #2: Lost Revenue Recovery. AARP, CCM, OPC,
MIEC, and staff believe that the lost revenue recovery mechanism
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provisions of the draft rules are unlawful because those provisions are
not authorized by statute. These entities believe that lost revenue does
not fit in a cost category. The subsections of this rule identified by
these entities that would require change based upon this comment are
(1)(L), (1)(M), and (1)(P).

MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC com-
ment that lost revenue recovery is not cost recovery or an earnings
opportunity.  These entities believe that under the mechanism for
recovering lost revenues in the proposed rule, utilities would contin-
ue to see higher levels of revenue recovery with higher sales.
Therefore, they believe the utility will find itself facing the same con-
flict it currently faces at the prospect of taking actions or supporting
policies to save energy and thereby save their customers money,
knowing that such actions would cause their shareholders to miss out
on the earnings from higher sales. These entities refer to the incen-
tive to maintain higher sales as the “throughput incentive” and
believe this is a strong disincentive for utilities to invest in energy
efficiency or to support energy saving policies and measures outside
their control.  

MEG objects to any language that would allow a lost revenue
recovery mechanism, not because it is unlawful but because it
believes that reduced costs associated with reduced sales will balance
out. MEG also believes that a lost recovery mechanism is inconsis-
tent with the way other charges are handled. According to MEG, a
utility believes that energy efficiency programs will reduce sales and
reduce contributions to fixed costs, but, using that same reasoning,
every time the utility adds a customer, it increases sales and contri-
butions to fixed costs. Consequently, MEG concludes, there should
be a refund to customers in any class of ratepayers every time a cus-
tomer is added.  MEG also believes there is no way to determine the
actual effect of the various energy efficiency programs.

In addition to the other comments made, staff states that only eight
(8) other states allow recovery of lost revenues. According to staff,
other states that have had such a recovery mechanism in the past have
abandoned it. Staff claims that the movement away from direct reim-
bursement for lost revenues is likely due to several factors including
the fact that the approach is vulnerable to “gaming” by over-claim-
ing savings, that it typically leads to very contentious reconciliation
hearings as parties argue about the measurement of savings, and that
it does not do anything to address the utility disincentive regarding
broader energy efficiency policies beyond the specific program
addressed with the mechanisms.  Staff notes that other commissions
have addressed this issue either through decoupling mechanisms
and/or performance incentives. Staff recommends the “throughput
incentive” be addressed through the utility incentive component of a
DSIM.  

MEDA believes that section 393.1075.3, RSMo, mandates recov-
ery of all reasonable and prudent costs and requires the commission
to ensure that utility financial incentives are aligned with helping cus-
tomers use energy more efficiently and in a manner that sustains or
enhances utility customers’ incentives to use energy more efficiently.
MEDA members comment that unless a utility’s lost revenues are
included in the DSIM or other recovery mechanism, there will always
be a financial bias against fully utilizing demand-side management
programs that result in the reduction of a utility’s revenues.  
RESPONSE: Section 393.1075.3, RSMo, requires the commission
to “allow recovery of all reasonable and prudent costs of delivering
cost-effective demand-side programs.” Additionally, section
393.1075.3(2), RSMo, requires the commission to ensure that “util-
ity financial incentives are aligned with helping customers use ener-
gy more efficiently and in a manner that sustains or enhances utility
customers’ incentives to use energy more efficiently.” Section
393.1075.5, RSMo, states the commission “may develop cost recov-
ery mechanisms to further encourage investment in demand-side pro-
grams . . .” Lost revenue is a cost of delivering cost-effective
demand-side programs, and the proposed rule, in conjunction with
the interrelated proposed rules, i.e., 4 CSR 240-3.163, 4 CSR 240-
20.093, and 4 CSR 240-20.094, require evaluation, measurement,

and verification (EM&V). Any request for recovery of lost revenue
will have to be verified and approved by the commission prior to
recovery.  

At the rulemaking hearing on December 20, 2010, several partic-
ipants commented that decoupling could prevent over- and under-
earning and that it might present a better long-term solution than
allowing recovery of lost revenues. However, section 393.1075.5,
RSMo, requires the commission to conclude a docket studying any
rate design modification to those currently approved by the commis-
sion prior to promulgating an appropriate rule in that regard.
Decoupling represents such a change in rate design, and no docket
has been opened at this time to fully explore this or other possible
changes. The commission has been directed by the legislature to
implement section 393.1075, RSMo, and while this proposed rule
may ultimately be an intermediary step to decoupling or other
changes in rate design models, promulgating a lost revenue recovery
mechanism is authorized by MEEIA and, with verification methods
in place, the potential for possible “gaming of the system” is mini-
mized. The commission will make no changes to the language iden-
tified by these comments in the proposed rule or to any other lan-
guage in the rule that would be related to the issue raised in these
comments.  

COMMENT #3: Definition of Lost Revenue. A number of partici-
pants raised an issue concerning the issue of how the proposed rule
defines lost revenue. Thus, should the commission include provisions
for recovery of lost revenues, these entities debate how “lost rev-
enues” should be defined.

MEDA believes that if the commission is going to allow recovery
of lost revenue, the definition of “lost revenue” should be modified
to conform to the definition included in 4 CSR 240-22.020(38).
MEDA sees no reason to have differing definitions in the commis-
sion’s regulations.

Staff, on the other hand, does not believe that the Chapter 22 def-
inition is appropriate because:

1) The language as drafted is “permissive” in nature and pro-
vides for the opportunity for recovery of lost revenues, rather than a
guarantee. The proposed MEDA language is more explicit regarding
the ability to recover lost revenues;

2) Staff opposes MEDA’s proposed use of Chapter 22’s defini-
tion of lost revenue, because the Chapter 22 definition is used exclu-
sively to exclude lost revenues from the definitions of annualized
costs for end-use measures, from the definition of costs for the utili-
ty cost test, and from the definition of costs for the total resource cost
test. Chapter 22 does not contemplate the use of its definition of lost
revenue for any other purposes, and it should not be assumed to be
an appropriate definition for the MEEIA rules; and

3) The MEDA language also removes the requirements for eval-
uation, measurement, and verification (EM&V) of demand-side man-
agement (DSM) program results prior to recovery of lost revenue
and, therefore, allows for recovery of lost revenues on a prospective
basis without any measurement and verification of DSM program
results by an independent evaluator. Staff believes that if recovery of
lost revenue is included in the MEEIA rules, measurement and veri-
fication of lost revenues should be required and should only be
accomplished through independent EM&V on a retrospective basis.
Lost revenues are based on energy usage that did not occur. In staff’s
opinion, it is not appropriate to increase customer’s rates on guesses
as to what the customers who participated in the programs would
have used absent the programs without a rigorous EM&V conducted
by an independent evaluator.
Staff recommends clarifying the definition of “lost revenues.”  Staff
also proposes changes in the language of the interrelated rule, 4 CSR
240-20.093(2)(G).

Staff’s proposed change would apply to subsection (1)(Q) of this
proposed rule and the following subsections of the interrelated pro-
posed rules: 4 CSR 240-3.163(1)(P), 4 CSR 240-20.093(1)(Y), and
4 CSR 240-20.094(1)(U).
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RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion believes staff’s proposed revision to the current definition of lost
revenue is appropriate and rejects MEDA’s proposed revision for the
reasons stated by staff. The commission will modify 4 CSR 240-
3.163(1)(Q), 4 CSR 240-3.164(1)(M), 4 CSR 240-20.093(1)(Y),
and 4 CSR 240-20.094(1)(U) accordingly.

COMMENT #4: Definitions of Potentials. MDNR, NRDC, Sierra
Club, Renew Missouri, and GRELC believe the definition of “eco-
nomic potential” in subsection (1)(H), “maximum achievable poten-
tial” in subsection (1)(N), “realistic achievable potential” in subsec-
tion (1)(T), and “technical potential” in subsection (1)(W) should be
deleted and replaced with the nationally recognized definitions for
technical, economic, achievable, and program potential developed
through a public-private partnership of experts and contained in the
National Action Plan for Energy Efficiency (NAPEE). Those defin-
itions are found on pages 2–4 of the document entitled “Guide for
Conducting Energy Efficiency Potential Studies”
(http://www.epa.gov/cleanenergy/documents/suca/potential_guide.pdf).

According to these stakeholders, the definitions of potential in the
proposed rule, taken together, could significantly and adversely influ-
ence commission review of progress toward the legislative goal of
“achieving all cost-effective demand-side savings” as well as future
utility conduct of potential studies.  The core distinction in NAPEE’s
Guide is between “achievable potential” and “program potential.”
As NAPEE uses the terms, “achievable potential” takes expected
program participation into account and is the reference point for con-
sidering various levels of “program potential” that are based on dif-
ferent levels of utility funding and implementation.  This is in con-
trast to an assumption of an absolute distinction between “maxi-
mum” and “realistic” achievable potential that introduces an analyt-
ic weakness and which does not acknowledge that there can be many
levels of “achievable potential” based on the level of funding and
aggressiveness of implementation that the company elects to pursue.
Estimates from a market potential study are highly variable, depend-
ing on the measures included in a study, the range of customer incen-
tives considered in the study questionnaires, and the assumptions
used to calculate energy savings forecasts. Using the current defini-
tions in the proposed rule could result in the following adverse con-
sequences: 1) the draft language could limit the commission’s view
of the potential for cost-effective demand-side savings to the level of
funding and aggressiveness of implementation that the company
elects to assume in its potential study; and 2) future utility potential
studies could focus unduly on establishing a single level of “realis-
tic” achievable potential, limiting their study of the range of options
under different levels of program implementation. This would be
most likely to occur if the rule requires the utility to conduct poten-
tial studies but fails to establish adequate standards for conducting
them.
RESPONSE: Substituting the current definitions of these terms
would create a very material change to the current proposed MEEIA
rules (specifically 4 CSR 240-20.094(2)(A)), because the NAPEE
definition of achievable potential is equivalent to the current pro-
posed MEEIA definition of maximum achievable potential. NAPEE
defines these terms as follows:

Achievable potential is the amount of energy use that efficiency
can realistically be expected to displace assuming the most aggres-
sive program scenario possible (e.g., providing end-users with pay-
ments for the entire incremental cost of more efficiency equipment).
This is often referred to as maximum achievable potential.
Achievable potential takes into account real-world barriers to con-
vincing end-users to adopt efficiency measures, the non-measure
costs of delivering programs (for administration, marketing, tracking
systems, monitoring and evaluation, etc.), and the capability of pro-
grams and administrators to ramp up program activity over time.

Program potential refers to the efficiency potential possible given
specific program funding levels and designs. Often, program poten-
tial studies are referred to as “achievable” in contrast to “maximum

achievable.” In effect, they estimate the achievable potential from a
given set of programs and funding. Program potential studies can
consider scenarios ranging from a single program to a full portfolio
of programs. A typical potential study may report a range of results
based on different program funding levels.

The use of the NAPEE definitions will result in the most aggres-
sive DSM program scenarios possible (e.g., “providing end-users
with payments for the entire incremental cost of the most efficient
equipment”) while maximum achievable potential in the current pro-
posed MEEIA rules assumes “. . .incentives that represent a very
high portion of total programs cost and very short customer payback
periods. Maximum achievable potential is considered the hypotheti-
cal upper boundary of achievable demand-side savings potential,
because it presumes conditions that are ideal and not typically
observed.”

As noted in the NAPEE definition of achievable potential, chang-
ing the definitions assumes “the most aggressive program scenario
possible.” The commission believes substituting the definitions will
result in an expectation of very high goals that are unrealistic or unat-
tainable in the early stages of implementing the MEEIA. The com-
mission will not substitute or change the current definitions of these
terms.

Finally, the commission notes that section (7) of the proposed rule
requires the commission to complete a review of the effectiveness of
this rule no later than four (4) years after the effective date at which
time it may initiate rulemaking proceeding to revise the rule. Upon
review, the commission will have the opportunity to revisit this issue
to determine if the current definitions require modification.

COMMENT #5: Definition of Probable Environmental Cost. MDNR,
NRDC, Sierra Club, Renew Missouri, and GRELC state that the
statutory definition of the total resource cost test (TRC) includes
“probable environmental compliance costs”; section 393.1075.2(6),
RSMo. The proposed rules do not define or even use this term but
incorporate instead the definition of “probable environmental costs”
from the proposed integrated resource planning (IRP) rule, 4 CSR
240-22.020(46). See 4 CSR 240-3.163(1)(Q), 4 CSR 240-
3.164(1)(R), 4 CSR 240-20.093(1)(Y), and 4 CSR 240-20.094(1)(V).
The proposed rule 4 CSR 240-22.040(2)(B) does not provide an ade-
quate method of calculating environmental compliance costs. It is
restricted to future costs associated with a selected list of pollutants
which, in the judgment of utility decision makers, could have a sig-
nificant effect on rates. SB 376 plainly means to include all costs,
including present costs, and a more objective assessment, not one
based on “subjective probability” in certain individuals’ judgment.
The commission needs to include a methodology in its rules for cal-
culating these costs, which might include an environmental cost
adder expressed in dollars or, as in Ohio, a percentage externality
factor. Relying on the IRP rule to implement SB 376 has the effect
of adding criteria such as the subjective judgment of utility decision
makers that, as discussed above, are not in the statute.

Related to these concerns, OPC proposed changes to the definition
of the TRC as follows: Total resource cost test or TRC means the test
that compares the avoided utility costs (including probable environ-
mental compliance costs) to the sum of all incremental costs of end-
use measures that are implemented due to the program (including
both utility and participant contributions), plus utility costs to admin-
ister, deliver and evaluate each demand-side. The present value of the
program avoided utility benefits shall be calculated over the project-
ed life of the measures installed under the program.
RESPONSE AND EXPLANATION OF CHANGE: The concerns
raised by these stakeholders regarding the definitions and relation-
ships between the terms TRC, avoided cost or avoided utility cost,
and probable environmental compliance cost are interrelated to OPC
concerns with the definition of TRC echoed in comment #17 to pro-
posed rule 4 CSR 240-20.094. Consequently, the commission will
address both of these concerns in its response to each comment.
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The current proposed rules 4 CSR 240-3.163(1), 4 CSR 240-
3.164(1), 4 CSR 240-20.093(1), and 4 CSR 240-20.094(1) have the
same definitions for avoided cost or avoided utility cost, probable
environmental cost, and total resource cost test.

Section 393.1075(6), RSMo, defines “total resource cost test” as
a test that compares the sum of avoided utility costs and avoided
probable environmental compliance costs to the sum of all incre-
mental costs of end-use measures that are implemented due to the
program, as defined by the commission in rules.

The commission proposes changes to the definitions in 4 CSR 240-
3.163(1)(C), (R), and (T); 4 CSR 240-3.164(1)(A), (R), and (X); 4
CSR 240-20.093(1)(F), (Z), and (DD); and 4 CSR 240-
20.094(1)(D), (W), and (Y) to address the concerns expressed by
OPC and by MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC.

Additionally, the commission chooses to not include a methodolo-
gy in its MEEIA rules for calculating probable environmental com-
pliance costs. The commission notes that section (7) of the proposed
rule requires the commission to complete a review of the effective-
ness of this rule no later than four (4) years after the effective date at
which time it may initiate rulemaking proceeding to revise the rule.
Upon review, the commission will have the opportunity to revisit this
issue to determine if it is appropriate to include a methodology. The
commission’s actions on the definitions of avoided cost, probable
environmental compliance cost, and total resource cost test are con-
sistent with the commission’s actions regarding the interaction
between this rule and 4 CSR 240-22 Electric Utility Resource
Planning.

COMMENT #6: Definition of Staff. Staff believes that the word
“staff” in 4 CSR 240-3.164(1) is too broadly defined in the proposed
rule. The definition of staff in each of the draft rules would include
attorneys in the Office of the General Counsel other than the gener-
al counsel who are not in the Office of the Staff Counsel. Staff is not
certain that result is intended. The definitions appear at 4 CSR 240-
3.163(1)(S), 4 CSR 240-3.164(1)(V), 4 CSR 240-20.093(1)(BB),
and 4 CSR 240-20.094(1)(X). 
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees with staff. Not only did the commission not intend to
include attorneys in the Office of the General Counsel other than the
general counsel who are not in the Office of the Staff Counsel, but
the commission will conform the definition of “staff” to that being
formulated in the commission’s Chapter 2 revisions in order to main-
tain consistency throughout all of its rules. Staff will be redefined.

COMMENT #7: The Interplay Between This Rule and 4 CSR 240-
22 Electric Utility Resource Planning. MDNR, NRDC, Sierra Club,
GRELC, and Renew Missouri have expressed concerns regarding the
interplay between the proposed rules to implement MEEIA and the
commission’s Chapter 22 rules involving integrated resource plan-
ning (IRP). These concerns implicate paragraph (2)(B)3. and 4 CSR
240-20.094(3)(A)3. Consequently, the commission will address
those comments in both rules.

MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC
would like for paragraph (2)(B)3. and 4 CSR 240-20.094(3)(A)3. to
be eliminated. Rule 4 CSR 240-20.094(3)(A)3. says the PSC must
approve programs that pass the total resource cost test, but it adds the
following condition: that the programs “are included in the electric
utility’s preferred plan or have been analyzed through the integration
process required by 4 CSR 240-22.060 to determine the impact of the
demand-side programs and program plans on the net present value of
revenue requirements of the electric utility.”  However, the criterion
of the MEEIA is the cost effectiveness of demand-side programs; see
section 393.1075.3–4, RSMo. Under the latest Chapter 22 rewrite,
the primary criterion is the minimization of utility costs, but utilities
may use other critical factors; see 4 CSR 240-22.010(2). The most
cost effective demand-side portfolio could fail the IRP tests if it were
packaged with a bad set of supply-side resources.

Selection of a preferred resource plan (PRP) is contingent on the
policy objectives and performance measures and also on the judg-
ment of utility decision-makers; see 4 CSR 240-22.070(1). While it
would appear from 4 CSR 240-22.070(1)(C) that a PRP will maxi-
mize demand-side resources, it is not clear how the winnowing of
ARPs assembled under 4 CSR 240-22.060 will automatically yield a
PRP with the most cost-effective demand-side portfolio; the mini-
mally compliant ARP of 4 CSR 240-22.060(3)(A)1. and the opti-
mally compliant ARP of 4 CSR 240-22.060(3)(A)5. could both fail
during the analysis prescribed in 4 CSR 240-22.060(4)–(7).
Furthermore, even the demand-side component of the PRP is subject
to the judgment of utility decision-makers; they decide whether the
PRP is in the public interest and achieves state energy policies; see
4 CSR 240-22.070(1)(C). Lowest present value of revenue require-
ments (PVRR), IRP policy objectives, performance measures, criti-
cal uncertain factors, and decision-makers’ judgment are all criteria
absent from the MEEIA.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, there is a disconnect between 4 CSR 240-22.060 and 4
CSR 240-22.070: 4 CSR 240-22.060(3)(A)1.–5. prescribes a special
set of alternative resource plans for renewable and demand-side
resources. These include a minimally compliant demand-side plan
(the “compliance benchmark”), an “aggressive” plan defined as
maximum technical potential (which is an academic exercise), and an
optimally compliant plan (minimal compliance with legal mandates
but may be something more).

It’s unclear what happens to these plans. They must go through the
analysis of 4 CSR 240-22.060(4)–(7). The preferred resource plan
must use demand-side resources to the “maximum” amount that
complies with legal mandates; see 4 CSR 240-22.070(1)(C). This
differs from both the minimal compliance benchmark ARP and the
“optimal” ARP. Indeed, 4 CSR 240-22.070 does not even say that
the PRP must be one of the ARPs in 4 CSR 240-22.060.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, the status of the PRP is uncertain. The PRP is a moving tar-
get. It can change at any time and be replaced by a contingent plan
if the PRP ceases to be appropriate for any reason; see 4 CSR 240-
22.070(4). The PRP can become obsolete if it ceases to be consistent
with the utility’s business plan or acquisition strategy; see 4 CSR
240-22.080(12). A utility can get variances from the rule; see 4 CSR
240-22.080(13). A utility may request action in other cases that is
inconsistent with the PRP as long as it provides a detailed explana-
tion; see 4 CSR 240-22.080(17). Under the MEEIA rule,
20.094(3)(A)3., the utility can disregard the PRP, but whatever pro-
grams it offers must first go through 4 CSR 240-22.060 integration,
which still involves all the criteria itemized above that are not in the
MEEIA.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, MEEIA outranks Chapter 22. If the IRP rule is to perform
that role, it must be modified to accommodate the MEEIA. SB 376
is a delegation of specific rulemaking authority to achieve the
MEEIA’s purposes; see section 393.1075.11, RSMo. Chapter 22, by
contrast, has no specific legislative authority. Its status as an internal
commission rule is reflected in the limited, procedural nature of the
commission’s review of utility IRPs; only deficiencies in Chapter 22
compliance are reviewable, not the substance of the plans; see 4 CSR
240-22.080(7), (8), and (16).

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, MEEIA, if the commission subordinates the MEEIA to
Chapter 22, it will be imposing criteria not prescribed by the legis-
lature and will be unlawful.  The commission cannot use its general
rulemaking powers under sections 386.250(6) and 393.140(11),
RSMo, to make rules inconsistent with the MEEIA. To do so would
be to exercise a legislative function in violation of the separation of
executive from legislative powers; see Mo. Constitution Article II,
section 1. Chapter 22 and the MEEIA can only be harmonized by
ensuring that a demand-side portfolio that satisfies the criteria of the
MEEIA automatically becomes part of the preferred resource plan,
not the other way around.
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The staff of the Missouri Public Service Commission responded to
these concerns in the following manner:

Various groups expressed opposition regarding the requirement
that proposed demand-side programs be analyzed through the inte-
gration analysis process required by Chapter 22 Electric Utility
Resource Planning. Some of the concerns expressed by these stake-
holder organizations were that the process is a burdensome require-
ment and that it may not result in a set of demand-side resources that
are adequate to meet a MEEIA goal of achieving all cost-effective
demand-side savings; therefore, the results of the Chapter 22 inte-
gration analysis process should not be a limiting factor in the
approval of the demand-side programs submitted under the proposed
4 CSR 240-20.094 rule. These stakeholder groups contend that the
total resource cost test (TRC) should be an adequate measure, by
itself, to determine which demand-side programs are proposed and
approved. Staff does not agree with the concerns of these stakehold-
er groups.

According to staff, Missouri’s Chapter 22 Electric Utility
Resource Planning rules are expected to continue  to result in an
ongoing and dynamic electric utility resource planning process to
“optimize” both supply-side resources and demand-side resources at
the lowest cost to electricity ratepayers while taking into considera-
tion risk and uncertainty associated with critical uncertain factors
such as future customer loads (for energy and for demand), future
fuel and purchased power prices, future economic conditions, future
legal mandates, and new technology.  Simply using the TRC test to
determine which demand-side programs are proposed and approved
does not give any consideration to risk and uncertainty associated
with critical uncertain factors. Proposed rule 4 CSR 240-
20.094(3)(A) requires that proposed demand-side programs “are
included in the electric utility’s preferred plan or have been analyzed
through the integration process required by 4 CSR 240-22.060 to
determine the impact of the demand-side programs and program
plans on the net present value of revenue requirements of the electric
utility.” Staff supports this requirement as it places demand-side
resources on an equal basis with supply-side resources. See section
393.1075.3, RSMo. The requirement that proposed demand-side
programs be analyzed through the integration analysis process is con-
sistent with MEEIA. Moreover, the requirement in proposed rule 4
CSR 240-20.094(3)(A) indicates that the integration analysis should
be completed and filed as required by 4 CSR 240-3.164(2)(B)3., but
does not state that the results would necessarily be a limiting factor
in the approval of demand-side programs.  

Finally, staff would like to clarify for the commission that should
the electric utility determine that it wants to propose demand-side
programs or program plans which are not included in the electric
utility’s preferred resource plan, a completely new Chapter 22 analy-
sis and new preferred resource plan are not necessary. The only
requirement of 4 CSR 240-20.094(3)(A) is that demand-side pro-
grams and program plans “have been analyzed through the integra-
tion process required by 4 CSR 240-22.060 to determine the impact
of the demand-side programs and program plans on the net present
value of revenue requirements of the electric utility.”  Further, such
integration analysis to determine the impact of individual demand-
side programs on the net present value of revenue requirements of the
electric utility have been requested by staff during 2010 on several
occasions for demand-side programs which were not in the preferred
resource plans of the individual electric utilities.  The electric utili-
ties performed the integration analysis, reported the incremental
change to the net present value of revenue requirements, and com-
municated to staff that the integration analysis was not burdensome
taking no more than a day or two to set up and run the integration
analysis with the proposed demand-side program.
RESPONSE: The commission agrees with its staff. MEEIA states,
“the commission shall consider the total resource cost test ‘a’ pre-
ferred cost-effectiveness test.” MEEIA does not state the total
resource cost test shall be “the” cost-effectiveness test or even (as
stated in the formal comments of the stakeholder group) “the prima-

ry” cost-effectiveness test. So clearly there is additional opportunity
for the commission to choose a more comprehensive process to
determine what demand-side resources constitute all cost-effective
demand-side savings than simply using the total resource cost test. If
the commission stops with the results of the TRC, then demand-side
analysis is given preferential treatment over supply-side analysis
which is contrary to the MEEIA.

While “a” goal of MEEIA is to achieve all cost-effective demand-
side savings, the stated fundamental objective of the proposed
Chapter 22 rules is to provide the public with energy services that
are safe, reliable, and efficient, at just and reasonable rates, in a
manner that serves the public interest. This objective further
enhances the MEEIA and is also consistent with sound public poli-
cy. This objective requires that the utility—

A. Consider and analyze demand-side resources and supply-
side resources on an equivalent basis; 

B. Use minimization of the present worth of long-run utility
costs as the primary selection criterion in choosing the preferred
resource plan; and

C. Explicitly identify and, where possible, quantitatively ana-
lyze any other considerations which are critical to meeting the fun-
damental objective of the resource planning process, but which may
constrain or limit the minimization of the present worth of expected
utility costs. ... These considerations shall include, but are not nec-
essarily limited to, mitigation of risks associated with critical uncer-
tain factors (such as future electricity loads, future economic condi-
tions, future fuel and purchased power prices, and future legal man-
dates including environmental regulations).  Finally, Chapter 22 risk
analysis also considers the mitigation of rate increases associated
with alternative resource plans.

The stakeholder group is suggesting that the total resource cost test
is the only analysis needed to determine all cost-effective demand-
side savings. The TRC may use as few as a single avoided cost
amount for a year. Chapter 22 uses the total resource cost test to
screen demand-side resources. Chapter 22 then requires further
analysis of all resources that have passed screening analysis (both
supply-side resources and demand-side resources) through integra-
tion analysis. The integration process required by Chapter 22
requires the utilities to look at all eight thousand seven hundred sixty
(8,760) hours of the year. The demand-side and supply-side
resources that best meet the load requirements of all eight thousand
seven hundred sixty (8,760) hours each year are included in the pre-
ferred resource plan. The integration process is followed by risk
analysis and finally strategy selection by the utility’s decision mak-
ers. The programs that survive this rigorous screening should be the
programs for which the utilities’ request the commission’s approval
and receive “non-traditional” ratemaking treatment. These programs
are also the most likely to be the best use of the ratepayers’ money.

While this stakeholder group asserts that it is inappropriate that the
judgment of utility decision makers be used for the determination of
all cost-effective demand-side savings for its utility, ultimately, it is
the utility decision-makers who decide which alternative resource
plan best meets the Chapter 22 objective for its utility. The utility
decision-makers (and not the total resource cost test) decide which
DSM programs and demand-side programs investment mechanisms
are proposed to the commission. These same utility decision-makers
will be accountable for the delivery and performance of their utility’s
commission-approved DSM programs.

Finally, as staff clarifies, should the electric utility determine that
it wants to propose demand-side programs or program plans which
are not included in the electric utility’s preferred resource plan, a
completely new Chapter 22 analysis and new preferred resource plan
are not necessary. The only requirement is that the programs and
program plans be analyzed through the integration process required
by 4 CSR 240-22.060.

The commission will make no changes to the language identified
by these comments in the proposed rule or to any other language in
the rule that would be related to the issue raised in these comments.
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COMMENT #8: Specific Filing Requirements. During the rulemak-
ing hearing, OPC incorporated by reference its “red-lined” version
of the proposed rules and stated it supported all of the recommended
changes contained in that July 23, 2010 filing. In that filing OPC pro-
posed several changes to 4 CSR 240-3.164 (not already addressed).
OPC states that this additional language should be added to 4 CSR
240-3.164 to provide clarity and consistency with the statutory lan-
guage in MEEIA.  
OPC recommends the following addition of 4 CSR 240-
3.164(2)(C)12.:

12. Any market transformation elements included in the program
and and an EM&V plan for estimating, measuring, and verifying the
energy and capacity savings that the market transformation efforts are
expected to achieve.
OPC recommends the following changes to 4 CSR 240-3.164(2)(E)
and the addition of 4 CSR 240-3.164(2)(F):

(E) Demonstration and explanation of efforts made by the utility to
include initiatives that are expected to achieve substantial program
participation by hard to reach customers.

(F) Demonstration and explanation of efforts made by the utility to
increase the cost effectiveness of, and/or level of participation in, its
programs through coordinated or jointly delivered programs with
other electric and gas utilities.
RESPONSE: Perhaps OPC has not re-visited its comments from
July, 23, 2010, but the current version of the proposed rule adopted
language in 4 CSR 240-3.164(2)(C)12. is completely identical to the
OPC’s proposed language. Finding there is no distinction between the
current language and the proposed changes, the commission will not
amend that paragraph.

With regard to the other proposed amendments, when OPC filed
these proposed changes, it stated in its filing: “Many of these changes
are self-explanatory (e.g., to provide clarity or consistency with the
language in MEEIA) and some are described in the comments
below.”  

The commission notes that while it appreciates OPC’s suggestions,
the provisions addressing hard-to-reach customers was simply not
fully developed at the time of this rulemaking, and the commission
declines to add this language at this time. It is possible that the com-
mission will amend this rule in the future to include this and/or other
changes. Indeed, 4 CSR 240-3.164(7) mandates a complete review of
the effectiveness of this rule no later than four (4) years after the
effective date. The Utility-Specific and State-Wide Collaboratives to
be mandated in 4 CSR 240-20.094 will be invited to make any sug-
gested modifications during the review process.

With regard to the suggested changes relating to coordinating pro-
grams between gas and electric utilities, MEEIA applies to electric
utilities and the commission does not believe it is appropriate to
require the level of analysis suggested in OPC’s proposed change.

4 CSR 240-3.164 Electric Utility Demand-Side Programs Filing
and Submission Requirements

(1) As used in this rule, the following terms mean:
(A) Avoided cost or avoided utility cost means the cost savings

obtained by substituting demand-side programs for existing and new
supply-side resources. Avoided costs include avoided utility costs
resulting from demand-side programs’ energy savings and demand
savings associated with generation, transmission, and distribution
facilities including avoided probable environmental compliance costs.
The utility shall use the same methodology used in its most recently-
adopted preferred resource plan to calculate its avoided costs;

(M) Lost revenue means the net reduction in utility retail revenue,
taking into account all changes in costs and all changes in any rev-
enues relevant to the Missouri jurisdictional revenue requirement,
that occurs when utility demand-side programs approved by the com-
mission in accordance with 4 CSR 240-20.094 cause a drop in net
system retail kWh delivered to jurisdictional customers below the
level used to set the electricity rates. Lost revenues are only those net

revenues lost due to energy and demand savings from utility demand-
side programs approved by the commission in accordance with 4
CSR 240-20.094 Demand-Side Programs and measured and verified
through EM&V;

(R) Probable environmental compliance cost means the expected
cost to the utility of complying with new or additional environmen-
tal legal mandates, taxes, or other requirements that, in the judgment
of the utility’s decision-makers, may be imposed at some point with-
in the planning horizon which would result in environmental compli-
ance costs that could have a significant impact on utility rates;

(V) Staff means all personnel employed by the commission,
whether on a permanent or contract basis, except: commissioners;
commissioner support staff, including technical advisory staff; per-
sonnel in the secretary’s office; and personnel in the general coun-
sel’s office, including personnel in the adjudication department.
Employees in the staff counsel’s office are members of the commis-
sion’s staff;

(X) Total resource cost test, or TRC, means the test of the cost-
effectiveness of demand-side programs that compares the avoided
utility costs to the sum of all incremental costs of end-use measures
that are implemented due to the program (including both utility and
participant contributions), plus utility costs to administer, deliver,
and evaluate each demand-side program; and
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