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Title 4—DEPARTMENT OF ECONOMIC 
DEVELOPMENT

Division 240—Public Service Commission
Chapter 20—Electric Utilities

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sec-
tion 393.1075, RSMo Supp. 2010 and sections 386.040 and
386.250, RSMo 2000, the commission adopts a rule as follows:

4 CSR 240-20.094 is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on November 15, 2010
(35 MoReg 1667–1685). Those sections with changes are reprinted
here. This proposed rule becomes effective thirty (30) days after pub-
lication in the Code of State Regulations.

SUMMARY OF COMMENTS: A public hearing on this proposed
rule was held December 20, 2010, and the public comment period
ended December 15, 2010. The commission received a number of
written comments from seventeen (17) entities, many of which were
duplicated or echoed from the various entities and involve the same
sections or subsections of the proposed rule. Consequently, these
comments have been consolidated into eighteen (18) central com-
ments, which are addressed below. At the public hearing, seventeen
(17) witnesses testified. The entities filing comments were AARP,
Union Electric d/b/a Ameren Missouri (Ameren Missouri),
Consumers Council of Missouri (CCM), Empire District Electric
Company (Empire), KCPL Greater Missouri Operations Company
(GMO), Great Rivers Environmental Law Center (GRELC), Kansas
City Power and Light Company (KCPL), Missouri Department of
Natural Resources (MDNR), Missouri Energy Development
Association (MEDA),1 Missouri Energy Group (MEG), Missouri
Industrial Energy Consumers (MIEC),2 the National Resources
Defense Council (NRDC), Office of the Public Counsel (OPC),
OPOWER, Inc. (OPOWER), Renew Missouri, staff of the Missouri
Public Service Commission (staff), Sierra Club, Walmart Stores
East, LP, and Sam’s East.  

All of the comments were generally in support of a rule to imple-
ment demand-side programs and demand-side programs investment
mechanisms (DSIMs), but many had suggestions for specific changes
to the proposed rule and raised concerns regarding the timing of
authorizing DSIMs and whether those mechanisms could include
recovery of lost revenues. It should be noted that this proposed rule
operates in conjunction with proposed rules 4 CSR 240-3.163, 4
CSR 240-3.164, and 4 CSR 240-20.093.  All of these rules were
promulgated to implement section 393.1075, RSMo, the Missouri
Energy Efficiency Investment Act (MEEIA). Any comments direct-
ed towards 4 CSR 240-20.094 may be interrelated with these other
proposed rules, and the interplay between these proposed rules may
need to be addressed in the context of this order or rulemaking; how-
ever, in and of itself, this rule specifically addresses demand-side
programs. It should also be noted that while comments were direct-
ed at specific sections and subsections of the rule, due to changes in
the proposed rule those number citations may not match the final
numbering of the sections and subsections of the rule.  

1 The MEDA members include KCPL, GMO, Empire, and Ameren
Missouri.

2 MIEC members include Anheuser-Busch Companies, Inc.,
BioKyowa, Inc., The Boeing Company, Doe Run, Enbridge, Ford
Motor Company, General Motors Corporation, GKN Aerospace,
Hussmann Corporation, JW Aluminum, MEMC Electronic
Materials, Monsanto, Procter & Gamble Company, Nestlé Purina
PetCare, Noranda Aluminum, Saint Gobain, Solutia, and U.S. Silica
Company.

COMMENT #1: General Changes in Relation to Alleged Single-
Issue Ratemaking. AARP, CCM, MIEC, OPC, and staff all believe
that any section or subsection of this rule that allows a rate adjust-
ment outside of a general rate case would constitute unlawful single-
issue ratemaking.  AARP, CCM, and OPC state it is their belief that
the legislature purposely deleted any language in SB 376 (the legis-
lation ultimately codified as section 393.1075, RSMo) that would
have allowed for changes to a demand-side program investment
mechanism in between general rate cases. The subsections of this
rule identified by these entities that would require change based upon
this comment are (1)(J), (1)(L), (1)(M), (1)(N), (1)(Y), and (3)(E).

MEDA, MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, on the other hand, believe that the language in section
393.1075.3 and .5, RSMo, mandating the commission to provide
timely cost recovery and timely earnings opportunities by developing
cost recovery mechanisms without limitation allows the commission
to establish and approve demand-side programs outside the frame-
work of a general rate case. Section 393.1075.11, RSMo, states the
commission “may adopt rules and procedures . . . as necessary, to
ensure that electric corporations can achieve the goals of this sec-
tion.” Additionally, these entities point out that section 393.1075.13,
RSMo, requires the use of a separate line item for charges attribut-
able to demand-side programs, which is consistent with other billing
elements that are adjusted outside of a general rate case. Taxes, fuel
adjustment clauses, purchased gas adjustments, and infrastructure
system replacement surcharges are all billed in this fashion. While
language in the original version of SB 376 providing for a “cost
adjustment clause” was removed, the legislature added “timely cost
recovery,” broadening the commission’s discretion with developing
cost recovery mechanisms.

RESPONSE: The commission believes that the express language in
section 393.1075, RSMo, unequivocally requires the commission
provide timely cost recovery for utilities when effectuating the
declared social policy of valuing demand-side investments equal to
traditional investments in supply and delivery infrastructure.
MEEIA contemplates non-traditional investments and mandates
timely cost recovery. The language of the proposed rule does not
establish any specific type of demand-side investment mechanism
(DSIM). Instead, the proposed rule allows the maximum latitude for
creating demand-side programs and the associated DSIMs while
allowing for periodic adjustments in conformity with the language in
the statute. The argument that the proposed rule would in and of
itself authorize single-issue ratemaking is unfounded and premature.
Until an exact DSIM is established, there is no way to claim that
original implementation or any periodic adjustments would constitute
single-issue ratemaking.  

Additionally, the statutory language from which the prohibition
against single-issue ratemaking is derived originates in section
393.270.4, RSMo. The statute is permissive.  It allows the commis-
sion the discretion to examine all facts that the commission believes
are relevant. There is no set statutory requirement for how many or
what type of facts or factors the commission must consider when
making its determination. Indeed, the legislature has delegated its
authority to the commission, being the expert agency charged with
making these determinations, to decide what factors must be exam-
ined when determining the price to be charged for electricity. The
commission will make no changes to the language identified by these
comments in the proposed rule or to any other language in the rule
that would be related to the issue raised in these comments.  

COMMENT #2: Lost Revenue Recovery. AARP, CCM, OPC,
MIEC, and staff believe that the lost revenue recovery mechanism
provisions of the draft rules are unlawful because those provisions are
not authorized by statute. These entities believe that lost revenue does
not fit in a cost category. The section and subsections of this rule
identified by these entities that would require change based upon this
comment are (1)(J), (1)(N), (1)(R), and (1)(T), and (4).
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MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC com-
ment that lost revenue recovery is not cost recovery or an earnings
opportunity. These entities believe that under the mechanism for
recovering lost revenues in the proposed rule, utilities would contin-
ue to see higher levels of revenue recovery with higher sales.
Therefore, they believe the utility will find itself facing the same con-
flict it currently faces at the prospect of taking actions or supporting
policies to save energy and thereby save their customers money,
knowing that such actions would cause their shareholders to miss out
on the earnings from higher sales.  These entities refer to the incen-
tive to maintain higher sales as the “throughput incentive” and
believe this is a strong disincentive for utilities to invest in energy
efficiency or to support energy saving policies and measures outside
their control.  

MEG objects to any language that would allow a lost revenue
recovery mechanism, not because it is unlawful but because it
believes that reduced costs associated with reduced sales will balance
out. MEG also believes that a lost recovery mechanism is inconsis-
tent with the way other charges are handled. According to MEG, a
utility believes that energy efficiency programs will reduce sales and
reduce contributions to fixed costs, but, using that same reasoning,
every time the utility adds a customer, it increases sales and contri-
butions to fixed costs. Consequently, MEG concludes, there should
be a refund to customers in any class of ratepayers every time a cus-
tomer is added.  MEG also believes there is no way to determine the
actual effect of the various energy efficiency programs.

In addition to the other comments made, staff states that only eight
(8) other states allow recovery of lost revenues. According to staff,
other states that have had such a recovery mechanism in the past have
abandoned it. Staff claims that the movement away from direct reim-
bursement for lost revenues is likely due to several factors including
the fact that the approach is vulnerable to “gaming” by over-claim-
ing savings, that it typically leads to very contentious reconciliation
hearings as parties argue about the measurement of savings, and that
it does not do anything to address the utility disincentive regarding
broader energy efficiency policies beyond the specific program
addressed with the mechanisms. Staff notes that other commissions
have addressed this issue either through decoupling mechanisms
and/or performance incentives. Staff recommends the “throughput
incentive” be addressed through the utility incentive component of a
DSIM.  

MEDA believes that section 393.1075.3, RSMo, mandates recov-
ery of all reasonable and prudent costs and requires the commission
to ensure that utility financial incentives are aligned with helping cus-
tomers use energy more efficiently and in a manner that sustains or
enhances utility customers’ incentives to use energy more efficiently.
MEDA members comment that unless a utility’s lost revenues are
included in the DSIM or other recovery mechanism, there will always
be a financial bias against fully utilizing demand-side management
programs that result in the reduction of a utility’s revenues.  

RESPONSE: Section 393.1075.3, RSMo, requires the commission
to “allow recovery of all reasonable and prudent costs of delivering
cost-effective demand-side programs.” Additionally, section
393.1075.3(2), RSMo, requires the commission to ensure that “util-
ity financial incentives are aligned with helping customers use ener-
gy more efficiently and in a manner that sustains or enhances utility
customers’ incentives to use energy more efficiently.” Section
393.1075.5, RSMo, states the commission “may develop cost recov-
ery mechanisms to further encourage investment in demand-side pro-
grams . . .”  Lost revenue is a cost of delivering cost-effective
demand-side programs, and the proposed rule, in conjunction with
the interrelated proposed rules, i.e., 4 CSR 240-3.163, 4 CSR 240-
3.164, and 4 CSR 240-20.093, require evaluation, measurement, and
verification (EM&V).  Any request for recovery of lost revenue will
have to be verified and approved by the commission prior to recov-
ery.  

At the rulemaking hearing on December 20, 2010, several partic-
ipants commented that decoupling could prevent over- and under-
earning and that it might present a better long-term solution than
allowing recovery of lost revenues. However, section 393.1075.5,
RSMo, requires the commission to conclude a docket studying any
rate design modification to those currently approved by the commis-
sion prior to promulgating an appropriate rule in that regard.
Decoupling represents such a change in rate design, and no docket
has been opened at this time to fully explore this or other possible
changes.  The commission has been directed by the legislature to
implement section 393.1075, RSMo, and while this proposed rule
may ultimately be an intermediary step to decoupling or other
changes in rate design models, promulgating a lost revenue recovery
mechanism is authorized by MEEIA and, with verification methods
in place, the potential for possible “gaming of the system” is mini-
mized. The commission will make no changes to the language iden-
tified by these comments in the proposed rule or to any other lan-
guage in the rule that would be related to the issue raised in these
comments.  

COMMENT #3: Definition of Lost Revenue. A number of partici-
pants raised an issue concerning the issue of how the proposed rule
defines lost revenue.  Thus, should the commission include provi-
sions for recovery of lost revenues, these entities debate how “lost
revenues” should be defined.

MEDA believes that if the commission is going to allow recovery
of lost revenue, the definition of “lost revenue” should be modified
to conform to the definition included in 4 CSR 240-22.020(38).
MEDA sees no reason to have differing definitions in the commis-
sion’s regulations.

Staff, on the other hand, does not believe that the Chapter 22 def-
inition is appropriate because:

1) The language as drafted is “permissive” in nature and pro-
vides for the opportunity for recovery of lost revenues, rather than a
guarantee.  The proposed MEDA language is more explicit regarding
the ability to recover lost revenues;

2) Staff opposes MEDA’s proposed use of Chapter 22’s defini-
tion of lost revenue, because the Chapter 22 definition is used exclu-
sively to exclude lost revenues from the definitions of annualized
costs for end-use measures, from the definition of costs for the utili-
ty cost test, and from the definition of costs for the total resource cost
test.  Chapter 22 does not contemplate the use of its definition of lost
revenue for any other purposes, and it should not be assumed to be
an appropriate definition for the MEEIA rules; and

3) The MEDA language also removes the requirements for eval-
uation, measurement, and verification (EM&V) of DSM program
results prior to recovery of lost revenue and, therefore, allows for
recovery of lost revenues on a prospective basis without any mea-
surement and verification of DSM program results by an independent
evaluator. Staff believes that if recovery of lost revenue is included in
the MEEIA rules, measurement and verification of lost revenues
should be required and should only be accomplished through inde-
pendent EM&V on a retrospective basis.  Lost revenues are based on
energy usage that did not occur. In staff’s opinion, it is not appro-
priate to increase customer’s rates on guesses as to what the cus-
tomers who participated in the programs would have used absent the
programs without a rigorous EM&V conducted by an independent
evaluator.

Staff recommends clarifying the definition of “lost revenues” by
changing “net retail” to “net system retail.” Staff also proposes
changes in the language of the interrelated rule, 4 CSR 240-
20.093(2)(G).

Staff’s proposed change would apply to definition subsection
(1)(U) of this proposed rule and the following subsections of the
interrelated proposed rules: 4 CSR 240-3.163(1)(Q), 4 CSR 240-
3.164(1)(M), and 4 CSR 240-20.093(1)(Y).
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion believes staff’s proposed revision to the current definition of lost

Page 1127
April 15, 2011
Vol. 36, No. 8 Missouri Register



April 15, 2011
Vol. 36, No. 8

revenue is appropriate and rejects MEDA’s proposed revision for the
reasons stated by staff. The commission will modify subsection
(1)(U), 4 CSR 240-3.163(1)(Q), 4 CSR 240-3.164(1)(M), and 4
CSR 240-20.093(1)(Y) accordingly.

COMMENT #4: Inconsistent Definitions for Designation of Utility’s
Request for Approval of a Demand-Side Program. In order to clari-
fy language in the interrelated rules related to filing a request for
approval of a demand-side program, staff recommends the following
definition be included in 4 CSR 240-3.163, 4 CSR 240-20.093, and
4 CSR 240-20.094: “Filing for demand-side program approval
means a utility’s case filing for approval, modification, or discontin-
uance of demand-side program(s) which may also include a simulta-
neous request for the establishment, modification, or discontinuance
of a DSIM.”

After adopting this definition, the following inconsistent terms
require clarification:

1) “utility’s filing for demand-side program approval” found in
4 CSR 240-3.163(1)(I) and 4 CSR 240-20.093(1)(P);

2) “utility’s filing for demand-side program approval proceed-
ing” found in subsections (1)(J), (L), (M), and (N); 4 CSR 240-
3.163(1)(F), (G), (J), and (K); and 4 CSR 240.20.093(1)(M), (N),
(Q), (R), and (DD); 

3) “demand-side program approval proceeding” found in 4 CSR
240-3.163(9), (9)(A), and (9)(B); 4 CSR 240-20.094(1)(I) and
(DD); and 4 CSR 240-20.094(1)(I), (2), (2)(G)2., (3)(B), (4), and
(10); and

4) “application for demand-side program approval proceeding”
found in 4 CSR 240-20.093(2)(B).

Due to the lack of a definition and the use of inconsistent termi-
nology, it is unclear whether a “filing,” “application,” or “proceed-
ing” is intended to occur. Therefore, staff recommends that, if this
language remains in the proposed MEEIA rules, the recommended
definition for the phrase “filing for demand-side program approval”
be utilized and that consistent terminology be used throughout the
proposed MEEIA rules as indicated above.
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees this language should be clarified, but it also believes that
inclusion of the word “case” in staff’s recommended definition could
add confusion. Consequently, the commission will adopt the defini-
tion and clarify the identified terms.

COMMENT #5: Definition of Probable Environmental Cost.
MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC state
that the statutory definition of the total resource cost test (TRC)
includes “probable environmental compliance costs”; section
393.1075.2(6), RSMo. The proposed rules do not define or even use
this term but incorporate instead the definition of “probable envi-
ronmental costs” from the proposed integrated resource planning
(IRP) rule, 4 CSR 240-22.020(46).  See 4 CSR 240-3.163(1)(Q), 4
CSR 240-3.164(1)(R), 4 CSR 240-20.093(1)(Y), and 4 CSR 240-
20.094(1)(V). The proposed rule 4 CSR 240-22.040(2)(B) does not
provide an adequate method of calculating environmental compliance
costs. It is restricted to future costs associated with a selected list of
pollutants which, in the judgment of utility decision-makers, could
have a significant effect on rates. SB 376 plainly means to include all
costs, including present costs, and a more objective assessment, not
one based on “subjective probability” in certain individuals’ judg-
ment. The commission needs to include a methodology in its rules
for calculating these costs, which might include an environmental
cost adder expressed in dollars or, as in Ohio, a percentage external-
ity factor. Relying on the IRP rule to implement SB 376 has the
effect of adding criteria such as the subjective judgment of utility
decision-makers that, as discussed above, are not in the statute.

Related to these concerns, OPC’s proposed changes to the defini-
tion of the TRC as follows: Total resource cost test or TRC means
the test that compares the avoided utility costs (including probable
environmental compliance costs) to the sum of all incremental costs

of end-use measures that are implemented due to the program
(including both utility and participant contributions), plus utility
costs to administer, deliver, and evaluate each demand-side. The pre-
sent value of the program avoided utility benefits shall be calculated
over the projected life of the measures installed under the program.
RESPONSE AND EXPLANATION OF CHANGE: The concerns
raised by these stakeholders regarding the definitions and relation-
ships between the terms TRC, avoided cost or avoided utility cost,
and probable environmental compliance cost are interrelated to OPC
concerns with the definition of TRC echoed in comment #17 in pro-
posed rule 4 CSR 240-20.093. Consequently, the commission will
address both of these concerns in its response to each comment.

The current proposed rules 4 CSR 240-3.163(1), 4 CSR 240-
3.164(1), 4 CSR 240-20.093(1), and 4 CSR 240-20.094(1) have the
same definitions for avoided cost or avoided utility cost, probable
environmental cost, and total resource cost test.

Section 393.1075(6), RSMo, defines “total resource cost test” as
a test that compares the sum of avoided utility costs and avoided
probable environmental compliance costs to the sum of all incre-
mental costs of end-use measures that are implemented due to the
program, as defined by the commission in rules.

The commission proposes changes to the definitions in 4 CSR
240-3.163(1)(C), (R), and (T); 4 CSR 240-3.164(1)(A), (R), and
(X); 4 CSR 240-20.093(1)(F), (Z), and (DD); and 4 CSR 240-
20.094(1)(D), (W), and (Y) to address the concerns expressed by
OPC and by MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC.

Additionally, the commission chooses to not include a methodolo-
gy in its MEEIA rules for calculating probable environmental com-
pliance costs.  The commission notes that section (10) of the pro-
posed rule requires the commission to complete a review of the effec-
tiveness of this rule no later than four (4) years after the effective
date at which time it may initiate rulemaking proceeding to revise the
rule. Upon review, the commission will have the opportunity to revis-
it this issue to determine if it is appropriate to include a methodolo-
gy. The commission’s actions on the definitions of avoided cost,
probable environmental compliance cost, and total resource cost test
are consistent with the commission’s actions regarding the interac-
tion between this rule and 4 CSR 240-22 Electric Utility Resource
Planning.

COMMENT #6: Definition of Staff. Staff believes that the word
“staff” in 4 CSR 240-20.094(1)(AA) is too broadly defined in the
proposed rule. The definition of staff in each of the draft rules would
include attorneys in the Office of the General Counsel other than the
general counsel who are not in the Office of the Staff Counsel.  Staff
is not certain that result is intended. The definitions appear at 4 CSR
240-3.163(1)(S), 4 CSR 240-3.164(1)(V), 4 CSR 240-
20.093(1)(BB), and 4 CSR 240-20.094(1)(X). 
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees with staff.  Not only did the commission not intend to
include attorneys in the Office of the General Counsel other than the
general counsel who are not in the Office of the Staff Counsel, but
the commission will conform the definition of “staff” to that being
formulated in the commission’s Chapter 2 revisions in order to main-
tain consistency throughout all of its rules. “Staff” will be redefined.

COMMENT #7: Guidelines to Review Progress Toward an
Expectation That the Electric Utility’s Demand-Side Programs Can
Achieve a Goal of All Cost-Effective Demand-Side Savings
(Generally). Numerous comments were filed in relation to subsec-
tions (2)(A) and (B). Some supported the guidelines established in
the proposed rules, some recommended adjustments, while others
opposed them completely.  The commission will consolidate the gen-
erally focused comments for purposes of its response, but it will
examine other specific language not related to the general comments
in other comment sections. 

Page 1128 Orders of Rulemaking



MIEC believes the provisions of the draft rules regarding incremen-
tal and cumulative goals for the utility programs are unlawful because
these provisions are not authorized by statute.  The targets are com-
pletely arbitrary and lack foundation.  The provision requires that the
energy savings and demand savings should be the “. . . greater of the
annual realistic achievable energy savings and demand savings deter-
mined through the utility’s market potential study or the following
incremental annual demand-side savings goals . . .”, which MIEC
believes is patently unreasonable. 

The MEDA members believe subsections (2)(A) and (B) identify
incremental and cumulative goals for energy efficiency programs that
are not authorized by the MEEIA and are unlawful.  MEDA believes
the proposed goals appear to have been developed without any utili-
ty-specific analyses and are inconsistent with current potential stud-
ies.  If goals are to be applied, if permissible by law, MEDA believes
they should be linked to reasonable and achievable savings goals sup-
ported by utility-specific potential studies. 

MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC sup-
port inclusion of numerical efficiency targets, which they believe
would represent reasonable progress toward the goal of capturing all
cost-effective energy efficiency in Missouri.  The savings goals are
not “hard” targets; thus, if for some reason the utility’s potential
studies demonstrate clearly that these targets are out of reach, the
commission may approve a plan that falls short of the targets.
However, the targets provide a backstop to guard against a utility-
controlled potential study that may significantly underestimate the
available energy savings potential in order to establish a lower base-
line for the purposes of a performance incentive. In other words,
allowing the commission to use targets that reflect levels of savings
that have been adopted broadly throughout the region, as well as
potential studies that take into account the unique aspects of any par-
ticular service territory, strikes the appropriate balance for Missouri.

NRDC specifically refers the commission to targets and goals set
in Indiana, Illinois, Iowa, New Mexico, and Ohio to demonstrate that
the proposed rule sets reasonable targets to achieve reasonable
progress toward all cost effective energy efficiency. NRDC states
there are twenty-four (24) states with energy efficiency savings tar-
gets, either mandatory or goals, and either statutory or commission-
adopted. NRDC directs the commission to a fact sheet prepared by
the American Council for an Energy-Efficient Economy to review
these states’ programs.

OPC is concerned that the ramp up rate of these annual energy and
peak demand savings goals may be too steep in years two (2013)
through four (2015) and recommends that the rate be decreased in
these years. The goals proposed by public counsel in years two
(2013) and three (2014) are consistent with the goals in the revised
energy efficiency rule currently being considered by the Texas Public
Utility Commission (PUC) in its rulemaking designated as Project
No. 37623. In years three (2014) and four (2015), OPC’s suggested
goals increase by an increment of .15% per year, rather than .2%,
and in year five (2016) and thereafter, the annual energy goals
increase at the same .2% increment reflected in the proposed rules.
Under OPC’s proposal, the cumulative reductions in annual energy
are decreased relative to the cumulative annual energy reduction
amounts in the proposed rule due to the lower increments of increase
that occur in years two (2), three (3), and four (4). Public counsel
has also proposed changes to the annual peak demand savings goals
to moderate the ramp up rate in years one (2012) through three
(2014). The annual peak demand savings goals in years one, two, and
three have been lowered from the proposed level of one percent (1%)
in each year to .7%, .8%, and .9% respectively. In year four (2015)
and thereafter, the annual peak demand savings goals return to the
same one percent (1%) increment found in the proposed rule.
Corresponding changes to the cumulative annual energy and peak
demand savings goals that appear in subsection (2)(B) of the pro-
posed rule have also been made to the attached rules containing
OPC’s recommended changes.

Public Counsel has a couple of additional concerns with annual

energy and peak demand savings goals that are set forth in subsection
(2)(A) of the rule. The rule does not specify how the savings goals
that would apply for each utility should be calculated.  OPC believes
that the numbers used to calculate the goals should be weather nor-
malized and that the numbers relied on to determine the extent to
which each utility has met the goals should also be weather normal-
ized. Perhaps the rule drafters assumed there was no need to specify
this in the rule. However, OPC believes this would help reduce the
potential for future differences over how this portion of the rule
should be applied. The rule also fails to specify the base or numera-
tor that would be used to calculate the goals that would apply to each
utility and to the calculation of the utility’s performance relative to
the goals. If weather normalized numbers are used, it may be appro-
priate to simply use the prior year’s weather normalized annual ener-
gy and peak demand in order to calculate the amount of annual ener-
gy (MWhs) and annual peak demand (MWs) that correspond to the
percent savings goals in each year for a particular utility.

Staff supports the inclusion of the currently drafted annual energy
and demand savings targets as defined in this rule and the incremen-
tal and cumulative annual energy and demand savings goals specified
in section (2), and the associated distinction in the proposed lan-
guage. Staff views the distinction between the incremental and cumu-
lative annual energy and demand savings goals as “soft goals” and
the annual energy and demand savings targets as “hard goals” as
appropriate.

According to staff, there is a  distinction between the annual ener-
gy savings targets and annual demand savings targets as defined in
this rule versus the incremental annual energy and demand savings
goals and cumulative annual energy and demand savings goals spec-
ified in section (2). The goals specified in section (2) are not tied to
the utility incentive component of a DSIM.  Moreover, the goals in
section (2) are not a mandate and may be informed by the utility’s
demand-side management (DSM) market potential study required by
4 CSR 240-3.164(2)(A). The goals in section (2) along with the real-
istic achievable annual energy savings and annual demand savings as
determined through the electric utility’s market potential study
required in 4 CSR 240-3.164(2)(A) shall provide guidance to the
commission and the electric utility for planning purposes and repre-
sent what could be viewed as reasonable progress towards achieving
a statutory goal of achieving all cost-effective demand-side savings.
There are no incentives or penalties tied to the goals in section (2).
The annual energy savings targets and annual demand savings targets
as defined in this rule are approved by the commission at the time of
each demand-side program’s approval. These targets are used in
determining the utility’s performance levels for the utility incentive
component of a DSIM.  
RESPONSE: Rulemaking is an exercise of the commission’s quasi-
legislative power. Interim goals are well within the rulemaking
authority granted to the commission in section 393.1075.11, RSMo.
An administrative agency has reasonable latitude regarding what
methods and procedures to adopt in carrying out its statutory duties.
The legislative delegation of powers and duties includes by implica-
tion everything necessary to carry out the power or duty and make it
effectual or complete. “Where the grant of power is clear, the detail
for its exercise need be given only within practical limits. The rest
may be left to the administrative agency delegated the duty to accom-
plish the legislative purpose.” AT&T v. Wallemann, 827 S.W.2d 217,
224-225 (Mo. App. WD 1992). Moreover, the “soft goals” at issue
are guidelines to review progress and are not mandatory.

During the workshops for the proposed rule, the comment period,
and the rulemaking hearing, information regarding the targets and
goals employed in other states was presented to the commission,
including, but not limited to, targets and goals in the states of Illinois,
Indiana, Iowa, Kentucky, Michigan, Minnesota, Ohio, and
Wisconsin.  Based upon this information, and the level of DSM cur-
rently implemented by Missouri utilities, the commission’s staff
believed that the initial goals supported by MDNR, GRELC, and
NRDC were too aggressive and it reduced the goals to the current
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levels delineated in the proposed rule. As the rules are currently
drafted, if the annual incremental and cumulative energy and demand
savings differ from the results of the utility’s potential study, the
commission has the ability to use the utility-specific results of the
potential study as a guideline to review progress toward an expecta-
tion that the electric utility’s demand-side programs can achieve a
goal of all cost-effective demand-side savings.   If the goals in the
proposed rule are used as opposed to the utility’s own potential study,
they too are merely a guideline to review progress.  Because the
goals are not mandatory, OPC’s concern about them being too steep
is unfounded. The commission will make no changes to the language
identified by these comments in the proposed rule in relation to the
goals contained in subsection (2)(A) or (B).  

With regard to OPC’s concern about ramping the annual energy
and peak demand savings goals too quickly, the best way to evaluate
the reasonableness of the current section (2) goals and those pro-
posed by OPC is to compare both sets of goals to the realistic achiev-
able potential (RAP) for energy savings and for demand savings in
the Ameren Missouri DSM Market Potential Study (which is public
information and was conducted using primary data collected from
Ameren Missouri’s customers and was published in January 2010). 

Analyzing that the current proposed subsections (2)(A) and (B)
goals demonstrates that the OPC’s recommended goals should be
rejected because:

1. The Ameren RAP cumulative energy savings potential is
clearly greater than the current proposed subsection (2)(A)
cumulative energy savings goal in 2015, so the OPC recom-
mended goals would not come into play through 2015;

2. Although the Ameren RAP cumulative energy savings
potential is less than either the current proposed subsection
(2)(A) cumulative energy savings goal in 2020 or the OPC
recommended alternative, under the current proposed sub-
section (2)(A) the commission would choose the greater of
annual RAP energy savings as determined through the utili-
ty’s market potential study or the annual cumulative energy
savings goals to demonstrate that the electric utility’s
demand-side programs are expected to achieve all cost-effec-
tive demand-side savings. Thus, the commission would deter-
mine what a reasonable annual and cumulative energy sav-
ings goal is for Ameren each year from 2015 to 2020. There
would likely be a transition at some point in time from the
Ameren energy savings potentials in 2015 to the subsection
(2)(A) energy savings goals in 2020; and 

3. The Ameren RAP cumulative demand savings potential is
clearly greater than the current proposed subsection (2)(B)
cumulative demand savings goal in 2015 and in 2020, so the
OPC recommended goals would not come into play through
2020.

The commission will not adopt any changes to the current lan-
guage in these subsections of the proposed rule.

The commission notes that it is possible that the commission will
amend this rule in the future to modify these goals.  Indeed, section
(10) mandates a complete review of the effectiveness of this rule no
later than four (4) years after the effective date. The Utility-Specific
and State-Wide Collaboratives to be mandated in section (8) will be
invited to make any suggested modifications during the review
process.

COMMENT #8: Guidelines to Review Progress Toward an
Expectation that the Electric Utility’s Demand-Side Programs Can
Achieve a Goal of all Cost-Effective Demand-Side Savings (Shared
Savings Mechanism). OPOWER, Inc. recommends— 
1) Adopting “clear and meaningful” efficiency targets—it points to
Illinois, Minnesota, and Arkansas as examples and believes the

guidelines in this proposed rule should be adopted; 
2) Creation of a framework where utilities can receive a performance
incentive for exceeding the targets and specifically define the perfor-
mance incentives—it points to sharing savings mechanism used in
Oklahoma, California, and Minnesota as examples.   

OPOWER notes that the commission has proposed a performance
incentive (a shared savings incentive model) to allow utilities to
receive a percentage of the net benefits of energy efficiency pro-
grams, but recommends that the MO PSC build on this proposal and
define the exact performance incentive to reward utilities.  It is
important that approval of incentives and associated cost and lost rev-
enue recovery be provided expeditiously to utilities so as to minimize
uncertainty. Providing certainty and timeliness will allow utilities to
better incorporate efficiency programs into their bottom line and
reduce business risk.  Such an approach will serve both ratepayers
and shareholders alike.

OPOWER points to the following performance incentives as poten-
tial models for the MO PSC to explore. Keeping in mind that the
PSC has already identified the shared savings model, OPOWER has
focused its examples around that type of incentive.  OPOWER firm-
ly believes that the final incentive mechanism adopted by the PSC
will reflect the Missouri regulatory landscape.  OPOWER is not sug-
gesting that Missouri adopt any of these exact mechanisms.  They
wish simply to point out other shared savings incentive structures that
have been adopted in other states that may provide some insights.

• Shared Savings Mechanism I (Oklahoma): The Oklahoma regu-
lator has approved a different type of shared savings mechanism for
both Oklahoma Gas and Electric (OG&E) and PSO (AEP). OG&E
can earn up to twenty-five percent (25%) of net benefits for each
measure with a total resource cost (TRC) of greater than 1.0 and fif-
teen percent (15%) of net benefits for programs where TRC is less
than 1.0. PSO may earn up to twenty-five percent (25%) net bene-
fits for programs where “savings can be estimated” and fifteen per-
cent (15%) for other programs where savings cannot be accurately
identified (i.e., education and marketing programs). This incentive
structure has had the desired effect of rapidly ramping up efficiency
programs in Oklahoma.

• Shared Savings Mechanism II (Minnesota): In 2010, Minnesota
revamped its incentive structure to a shared savings mechanism.
When a utility achieves energy savings equal to one and one-half per-
cent (1.5%) of retail sales, electric utilities will earn 0.09 cents for
each kWh saved, and gas utilities will earn 4.50–6.50 times the num-
ber of Mcf saved. 

• Shared Savings Mechanism III (California): Utilities are able to
earn back a percentage of net benefits based on what percentage of
goals they achieve. 

o Over 100%: If the utilities achieve this threshold of savings,
then utilities can achieve twelve percent (12%) of net benefits.  

o 85–100%: If the utilities achieve this threshold of savings,
then utilities can receive nine percent (9%) of net benefits. (In this
context “net benefits” means monetary benefits to the consumer, or,
in other words, how much consumers save on energy efficiency.)  

o 65–85%: No earnings or penalties.
o 0–65%: Utilities are penalized 5 cents/kWh, $25/KW, 45

cents/therm below goals (penalties capped at $450 million per utili-
ty).  
The advantage of this incentive structure is that it rewards utilities for
strong performance, while only penalizing utilities for severely
underperforming; and  

3) Development of a comprehensive set of guidelines to measure the
impact of energy efficiency programs, known as a Technical
Resource Manual.
To encourage transparent, verifiable energy savings, MO PSC should
develop a comprehensive set of guidelines for measuring the impact
of energy efficiency programs, also known as a Technical Resource
Manual (TRM).  A TRM defines the proper method for calculating
savings for specific measures across the residential, commercial, and
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industrial sectors.  A Missouri TRM would provide the PSC and MO
taxpayers with clearer insight into how estimates of energy savings
are generated. Regulators in states with technical resource manuals,
including Pennsylvania, Vermont, and Massachusetts, are more con-
fident than those without them that the efficiency savings claimed by
their utilities are real and verified. 
Measures typically fall into two (2) broad categories.  

• Asset-based (installed measures): algorithms are assigned for
each individual measure in order to calculate deemed savings values.
Examples of asset-based programs include CFL light bulbs, energy
efficient appliances, and electric motors.

• Non-Asset based (non-installed measures): for programs where
a deemed savings approach is insufficient or not feasible, the TRM
establishes protocols for how to measure program setup and net
impact.  Examples of non-asset based programs include behavior-
based programs, home energy audits, and large-scale plant expan-
sions.  
A TRM not only provides clarity in measuring and reporting savings,
but also regulatory certainty for all stakeholders. In short, a TRM
ensures that ratepayer money is being spent to generate cost-effective
savings that provide net economic benefits to ratepayers.  
RESPONSE AND EXPLANATION OF CHANGE: OPOWER
agrees that the commission has proposed a performance incentive (a
shared savings incentive model) to allow utilities to receive a per-
centage of the net benefits of energy efficiency programs and the
commission has established a framework for lost revenue recovery.
The commission does not believe it is beneficial to attempt to be
more exact with regard to performance incentives to reward utilities
at this time. Rather, it is best to allow the maximum amount of flex-
ibility to structure these mechanisms. Nothing precludes the com-
mission from considering shared savings incentive structures on a
case-by-case basis as it considers individual mechanisms.

With regard to the TRM, the commission supports the current pro-
posed language in subsection (8)(B). The commission prefers a
statewide technical resource manual which is encouraged in subsec-
tion (8)(B) through the stakeholder process. The commission believes
the proposed rule makes the appropriate step towards achieving the
goal of all cost-effective demand-side savings and will not alter the
proposed rule to make it more specific or comprehensive at this time.

The commission appreciates OPOWER’s comments and empha-
sizes that it is not foreclosing any options for future revisions.  As
was noted in the response to comment #7, it is possible that the com-
mission will amend this rule in the future to modify these goals.
Indeed, section (10) mandates a complete review of the effectiveness
of this rule no later than four (4) years after the effective date.

In the process of reviewing the issue concerning the TRM, the
commission noticed some internal inconsistencies with the way the
inter-related rules made reference to the TRM. In some sections it
referred to the TRM as the “technical resource manual” and in oth-
ers it referred to the TRM as the “technical reference manual.” The
proper designation is “technical resource manual” and the commis-
sion will correct language in the following sections of the MEEIA
rules  4 CSR 240-20.093(1)(CC) and (7)(E) and 4 CSR 240-
20.094(1)(C) and (8)(B).

COMMENT #9: Guidelines to Review Progress Toward an
Expectation that the Electric Utility’s Demand-Side Programs Can
Achieve a Goal of All Cost-Effective Demand-Side Savings
(Achievable Versus Realistic Achievable Language). MDNR, NRDC,
Sierra Club, Renew Missouri, and GRELC believe that subsections
(2)(A) and (B) should simply refer to “achievable” instead of  “real-
istic achievable” energy savings and demand savings. A utility can
use either realistic achievable potential or the numeric goals in
demonstrating progress toward the statutory goal of “all cost-effective
demand-side savings” pursuant to subsections (2)(A)and (B). Given
the potentially critical role of the utility potential study in creating the
performance goals and subsequently determining the level of perfor-

mance incentive, it is important that the potential study be conduct-
ed in a collaborative way that provides confidence in its results.

The definitions of potential in the proposed rule, taken together,
could significantly and adversely influence commission review of
progress toward the legislative goal of “achieving all cost-effective
demand-side savings” as well as future utility conduct of potential
studies. The core distinction in National Action Plan for Energy
Efficiency (NAPEE)’s guide is between “achievable potential” and
“program potential.” As NAPEE uses the terms, “achievable poten-
tial” takes expected program participation into account and is the ref-
erence point for considering various levels of “program potential”
that are based on different levels of utility funding and implementa-
tion. This is in contrast to an assumption of an absolute distinction
between “maximum” and “realistic” achievable potential that intro-
duces an analytic weakness and which does not acknowledge that
there can be many levels of “achievable potential” based on the level
of funding and aggressiveness of implementation that the company
elects to pursue. Estimates from a market potential study are highly
variable, depending on the measures included in a study, the range of
customer incentives considered in the study questionnaires, and the
assumptions used to calculate energy savings forecasts. Using the
current definitions in the proposed rule could result in the following
adverse consequences: 1) The draft language could limit the com-
mission’s view of the potential for cost-effective demand-side savings
to the level of funding and aggressiveness of implementation that the
company elects to assume in its potential study; and 2) Future utili-
ty potential studies could focus unduly on establishing a single level
of “realistic” achievable potential, limiting their study of the range of
options under different levels of program implementation. This
would be most likely to occur if the rule requires the utility to con-
duct potential studies but fails to establish adequate standards for
conducting them.

RESPONSE: Similar to the commission’s response concerning the
proposed changes to definitions of economic, technical, realistic,
maximum achievable, in interrelated rule 4 CSR 240-3.164, adopt-
ing this proposed change will result in the most aggressive DSM pro-
gram scenarios possible. The commission believes this will result in
an expectation of very high goals that are unrealistic or unattainable
in the early stages of implementing the MEEIA. The commission
will not substitute or change the current definitions of these terms.

COMMENT #10: Guidelines to Review Progress Toward an
Expectation That the Electric Utility’s Demand-Side Programs Can
Achieve a Goal of All Cost-Effective Demand-Side Savings (Penalty
Language). The MEDA stakeholders believe that section (2) is offen-
sive to the language in section 393.1975.3, RSMo, that positively
encourages demand-side investment. MEDA states there is no lan-
guage in the statute authorizing the implementation of penalties or
adverse consequences and this language should be deleted.  

RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees and this language shall be removed. Additionally, the
commission will add new language to this section.

COMMENT #11: Applications for Approval of Electric Utility
Demand-Side Programs or Program Plan. MEDA is concerned that
the language used in section (3) is unclear.

MEDA believes the language in this section must be clarified to
ensure that any transition from existing demand-side programs in
effect pursuant to an existing and approved tariff sheet must ensure
the recovery of lawfully approved and unrecovered costs, particular-
ly in the event that such tariffed program is being discontinued.  

RESPONSE: For clarity the commission notes that DSM programs
have tariffs currently and under the proposed MEEIA rules programs
will have tariffs; DSM plans do not and will not have tariffs. See sub-
section (3)(D). The language of the proposed rules is clear that the
intent is to allow recovery of programs that are already tariffed, as 
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long as they are included in the application for program approval.
The commission finds no reason to modify the current language in
this subsection.

COMMENT #12: The Interplay Between This Rule and 4 CSR 240-
22, Electric Utility Resource Planning. MDNR, NRDC, Sierra
Club, GRELC, and Renew Missouri have expressed concerns regard-
ing the interplay between the proposed rules to implement MEEIA
and the commission’s Chapter 22 rules involving IRP. These con-
cerns implicate proposed rules 4 CSR 240-3.164(2)(B)(3) (filing and
submission requirements) and  4 CSR 240-20.094(3)(A)3 (demand-
side programs). Consequently, the commission will address those
comments in both rules.  

MDNR, NRDC, Sierra Club, Renew Missouri, and GRELC
would like for proposed rules 4 CSR 240-3.164(2)(B)3. and 4 CSR
240-20.094(3)(A)3. to be eliminated. Paragraph (3)(A)3. says the
PSC must approve programs that pass the Total Resource Cost Test,
but it adds the following condition, that the programs “are included
in the electric utility’s preferred plan or have been analyzed through
the integration process required by 4 CSR 240-22.060 to determine
the impact of the demand-side programs and program plans on the
net present value of revenue requirements of the electric utility.”
However, the criterion of the MEEIA is the cost effectiveness of
demand-side programs; section 393.1075.3.–4., RSMo. Under the
latest Chapter 22 rewrite, the primary criterion is the minimization
of utility costs, but utilities may use other critical factors; 4 CSR
240-22.010(2). The most cost-effective demand-side portfolio could
fail the IRP tests if it were packaged with a bad set of supply-side
resources.

Selection of a preferred resource plan (PRP) is contingent on the
policy objectives and performance measures and also on the judg-
ment of utility decision-makers; 4 CSR 240-22.070(1). While it
would appear from 4 CSR 240-22.070(1)(C) that a PRP will maxi-
mize demand-side resources, it is not clear how the winnowing of
ARPs assembled under 4 CSR 240-22.060 will automatically yield a
PRP with the most cost-effective demand-side portfolio; the mini-
mally compliant ARP of 4 CSR 240-22.060(3)(A)1. and the opti-
mally compliant ARP of 4 CSR 240-22.060(3)(A)5. could both fail
during the analysis prescribed in 4 CSR 240-22.060(4)–(7).
Furthermore, even the demand-side component of the PRP is subject
to the judgment of utility decision-makers; they decide whether the
PRP is in the public interest and achieves state energy policies; 4
CSR 240-22.070(1)(C). Lowest present value of revenue requirement
(PVRR), IRP policy objectives, performance measures, critical
uncertain factors, and decision-makers’ judgment are all criteria
absent from the MEEIA.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, there is a disconnect between 4 CSR 240-22.060 and 4
CSR 240-22.070. 4 CSR 240-22.060(3)(A)1.–5. prescribes a special
set of alternative resource plans for renewable and demand-side
resources. These include a minimally compliant demand-side plan
(the “compliance benchmark”), an “aggressive” plan defined as
maximum technical potential (which is an academic exercise), and an
optimally compliant plan (minimal compliance with legal mandates
but maybe something more).

It is unclear what happens to these plans. They must go through
the analysis of 4 CSR 240-22.060(4)–(7). The preferred resource
plan must use demand-side resources to the “maximum” amount that
complies with legal mandates; 4 CSR 240-22.070(1)(C). This differs
from both the minimal compliance benchmark ARP and the “opti-
mal” ARP. Indeed, 4 CSR 240-22.070 does not even say that the
PRP must be one of the ARPs in 4 CSR 240-22.060.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, the status of the PRP is uncertain. The PRP is a moving
target. It can change at any time and be replaced by a contingent plan
if the PRP ceases to be appropriate for any reason; 4 CSR 240-
22.070(4). The PRP can become obsolete if it ceases to be consis-
tent with the utility’s business plan or acquisition strategy; 4 CSR

240-22.080(12). A utility can get variances from the rule; 4 CSR
240-22.080(13). A utility may request action in other cases that is
inconsistent with the PRP as long as it provides a detailed explana-
tion; 4 CSR 240-22.080(17). Under the MEEIA rule; 4 CSR 240-
20.094(3)(A)3., the utility can disregard the PRP, but whatever pro-
grams it offers must first go through 4 CSR 240-22.060 integration,
which still involves all the criteria itemized above that are not in the
MEEIA.

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, MEEIA outranks Chapter 22. If the IRP rule is to perform
that role, it must be modified to accommodate the MEEIA. SB 376
is a delegation of specific rulemaking authority to achieve the
MEEIA’s purposes; section 393.1075.11, RSMo. Chapter 22, by
contrast, has no specific legislative authority. Its status as an inter-
nal commission rule is reflected in the limited, procedural nature of
the commission’s review of utility IRPs: only deficiencies in Chapter
22 compliance are reviewable, not the substance of the plans; 4 CSR
240-22.080(7), (8), and (16).

According to MDNR, NRDC, Sierra Club, Renew Missouri, and
GRELC, MEEIA, if the commission subordinates the MEEIA to
Chapter 22, it will be imposing criteria not prescribed by the legis-
lature and will be unlawful.  The commission cannot use its general
rulemaking powers under sections 386.250(6) and 393.140(11),
RSMo, to make rules inconsistent with the MEEIA. To do so would
be to exercise a legislative function in violation of the separation of
executive from legislative powers; Mo. Constitution Article II, sec-
tion 1. Chapter 22 and the MEEIA can only be harmonized by ensur-
ing that a demand-side portfolio that satisfies the criteria of the
MEEIA automatically becomes part of the preferred resource plan,
not the other way around.

Staff responded to these concerns in the following manner:
Various groups expressed opposition regarding the requirement

that proposed demand-side programs be analyzed through the inte-
gration analysis process required by Chapter 22 Electric Utility
Resource Planning.  Some of the concerns expressed by these stake-
holder organizations were that the process is a burdensome require-
ment and that it may not result in a set of demand-side resources that
are adequate to meet a MEEIA goal of achieving all cost-effective
demand-side savings; therefore, the results of the Chapter 22 inte-
gration analysis process should not be a limiting factor in the
approval of the demand-side programs submitted under this rule.
These stakeholder groups contend that the TRC test should be an
adequate measure, by itself, to determine which demand-side pro-
grams are proposed and approved.  Staff does not agree with the con-
cerns of these stakeholder groups.

According to staff, Missouri’s Chapter 22 Electric Utility
Resource Planning rules are expected to continue  to result in an
ongoing and dynamic electric utility resource planning process to
“optimize” both supply-side resources and demand-side resources at
the lowest cost to electricity ratepayers while taking into considera-
tion risk and uncertainty associated with critical uncertain factors
such as: future customer loads (for energy and for demand), future
fuel and purchased power prices, future economic conditions, future
legal mandates, and new technology.  Simply using the TRC test to
determine which demand-side programs are proposed and approved
does not give any consideration to risk and uncertainty associated
with critical uncertain factors. Paragraph (3)(A)3. requires that pro-
posed demand-side programs “are included in the electric utility’s
preferred plan or have been analyzed through the integration process
required by 4 CSR 240-22.060 to determine the impact of the
demand-side programs and program plans on the net present value of
revenue requirements of the electric utility.” Staff supports this
requirement as it places demand-side resources on an equal basis
with supply-side resources. See section 393.1075, RSMo. The
requirement that proposed demand-side programs be analyzed
through the integration analysis process is consistent with MEEIA.
Moreover, the requirement in subsection (3)(A) indicates that the
integration analysis should be completed and filed as required by 4
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CSR 240-3.164(2)(B)3., but does not state that the results would nec-
essarily be a limiting factor in the approval of demand-side programs.  

Finally, staff would like to clarify for the commission that should
the electric utility determine that it wants to propose demand-side
programs or program plans which are not included in the electric
utility’s preferred resource plan, a completely new Chapter 22 analy-
sis and new preferred resource plan are not necessary.  The only
requirement of subsection (3)(A) is that demand-side programs and
program plans “have been analyzed through the integration process
required by 4 CSR 240-22.060 to determine the impact of the
demand-side programs and program plans on the net present value of
revenue requirements of the electric utility.”  Further, such integra-
tion analysis to determine the impact of individual demand-side pro-
grams on the net present value of revenue requirements of the elec-
tric utility have been requested by staff during 2010 on several occa-
sions for demand-side programs which were not in the preferred
resource plans of the individual electric utilities.  The electric utili-
ties performed the integration analysis, reported the incremental
change to the net present value of revenue requirements, and com-
municated to staff that the integration analysis was not burdensome
taking no more than a day or two (2) to set up and run the integra-
tion analysis with the proposed demand-side program.
RESPONSE: The commission agrees with its staff.  MEEIA states:
“The commission shall consider the total resource cost test ‘a’ pre-
ferred cost-effectiveness test.” MEEIA does not state the total
resource cost test shall be “the” cost-effectiveness test or even (as
stated in the formal comments of the stakeholder group) “the prima-
ry” cost-effectiveness test.  So, clearly there is additional opportuni-
ty for the commission to choose a more comprehensive process to
determine what demand-side resources constitute all cost-effective
demand-side savings than simply using the total resource cost test. If
the commission stops with the results of the TRC, then demand-side
analysis is given preferential treatment over supply-side analysis
which is contrary to the MEEIA.

While “a” goal of MEEIA is to achieve all cost-effective demand-
side savings, the stated fundamental objective of the proposed
Chapter 22 rules is to provide the public with energy services that are
safe, reliable, and efficient, at just and reasonable rates, in a manner
that serves the public interest.  This objective further enhances the
MEEIA, and is also consistent with sound public policy.  This objec-
tive requires that the utility:

A. Consider and analyze demand-side resources and supply-side
resources on an equivalent basis; 

B. Use minimization of the present worth of long-run utility
costs as the primary selection criterion in choosing the preferred
resource plan; and

C. Explicitly identify and, where possible, quantitatively ana-
lyze any other considerations which are critical to meeting the fun-
damental objective of the resource planning process, but which may
constrain or limit the minimization of the present worth of expected
utility costs. These considerations shall include, but are not neces-
sarily limited to, mitigation of risks associated with critical uncertain
factors (such as future electricity loads, future economic conditions,
future fuel and purchased power prices, and future legal mandates
including environmental regulations).  Finally, Chapter 22 risk analy-
sis also considers the mitigation of rate increases associated with
alternative resource plans.

The stakeholder group is suggesting that the total resource cost test
is the only analysis needed to determine all cost-effective demand-
side savings. The TRC may use as few as a single avoided cost
amount for a year. Chapter 22 uses the total resource cost test to
screen demand-side resources. Chapter 22 then requires further
analysis of all resources that have passed screening analysis (both
supply-side resources and demand-side resources) through integra-
tion analysis. The integration process required by Chapter 22
requires the utilities to look at all eight thousand seven hundred sixty
(8,760) hours of the year. The demand-side and supply-side
resources that best meet the load requirements of all eight thousand

seven hundred sixty (8,760) hours each year are included in the pre-
ferred resource plan. The integration process is followed by risk
analysis and finally strategy selection by the utility’s decision-mak-
ers.  The programs that survive this rigorous screening should be the
programs for which the utilities request the commission’s approval
and receive “non-traditional” rate making treatment. These programs
are also the most likely to be the best use of the ratepayers’ money.

While this stakeholder group asserts that it is inappropriate that the
judgment of utility decision-makers be used for the determination of
all cost-effective demand-side savings for its utility, ultimately, it is
the utility decision-makers who decide which alternative resource
plan best meets the Chapter 22 objective for its utility. The utility
decision-makers (and not the total resource cost test) decide which
DSM programs and demand-side programs investment mechanisms
are proposed to the commission. And these same utility decision-
makers will be accountable for the delivery and performance of their
utility’s commission-approved DSM programs.  

Finally, as the staff clarifies, should the electric utility determine
that it wants to propose demand-side programs or program plans
which are not included in the electric utility’s preferred resource
plan, a completely new Chapter 22 analysis and new preferred
resource plan are not necessary. The only requirement is that the pro-
grams and program plans be analyzed through the integration process
required by 4 CSR 240-22.060.

The commission will make no changes to the language identified
by these comments in the proposed rule or to any other language in
the rule that would be related to the issue raised in these comments.

COMMENT #13: Applications for Approval of Modifications to
Electric Utility Demand-Side Programs. MEDA proposes two (2)
changes to the language in section (4), by changing the “demand-side
program” to “demand-side plan” and revising the annual budget lan-
guage to a three (3)-year budget. These changes would allow flexi-
bility in the timing of applications for modification of the plan and
reduce the number of applications.  MEDA states the proposed rule
allows very little flexibility as most changes within a program would
trigger the requirement to file for commission approval of that
change. Changing the focus to the demand-side program plan would
require Missouri utilities to seek approval when making major mod-
ifications to its demand-side plan. In other words, if a utility plans
to significantly deviate from the program which it has filed with the
commission, then filing for a modification makes sense. Filing every
time a utility needs to reallocate funds between already approved pro-
grams does not accomplish any purpose. The section, according to
MEDA, should be corrected by changing “demand-side program
annual plan” to “demand-side plan.”
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion agrees with MEDA and will adopt its suggested change.

COMMENT #14: Provisions for Customer to Opt-Out of
Participation in Utility Demand-Side Programs. MDNR, NRDC,
Sierra Club, Renew Missouri, and GRELC are concerned with the
current language in section (6). According to these stakeholders, sec-
tion 393.1075.7, RSMo, allows three (3) categories of large cus-
tomers to opt out of utility offered programs. It allows customers in
two (2) categories, i.e., those with a demand over five thousand
(5,000) kW at one (1) or more accounts and those who operate an
interstate pipeline pumping station, to opt out without any require-
ment that they capture all cost-effective energy efficiency potential in
their operations. The proposed rule allows customers in the third cat-
egory, those with a demand over two thousand five hundred (2,500)
kW in aggregate from all their accounts, to opt out if they can
demonstrate to staff that their internal programs will produce savings
at least equal to those expected from utility provided programs.
However, the rule does not specify the criteria by which staff is to
evaluate the validity of the customer’s projected savings; all it
requires is a “demonstration” that a customer qualifies for the opt-
out; paragraph (6)(C)3. These stakeholders believe the proposed
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rules can be improved by imposing as a condition of opt-out a
requirement that those “opt-out” customers with demand over two
thousand five hundred (2,500) kW in aggregate from all their
accounts periodically demonstrate, subject to independent verifica-
tion, that they have used and/or are using their own funds to install
efficiency measures that are cost-effective to the same extent and
according to the same avoided cost assumptions and cost-effective-
ness tests as those used by their utility.

Walmart Stores East, LP, and Sam’s East (Walmart), commented
on the opt-out language and supports the current language.   Walmart
is opposed to any additional requirements because it believes the
statute is clear in that it provides that the customer is the one that
elects to notify the electric utility that it wants to opt out.  Walmart
does not believe there is any room to impose any requirements. 
RESPONSE: The commission does not believe that MEEIA conveys
it any authority to place the condition requiring periodic demonstra-
tions and independent verification that customers who have opted out
have used and/or are using their own funds to install efficiency mea-
sures that are cost-effective to the same extent and according to the
same avoided cost assumptions and cost-effectiveness tests as those
used by their utility.  The commission will not adopt the suggestion
from the environmental stakeholders to add such a condition.

COMMENT # 15: Revocation. MDNR, NRDC, Sierra Club, Renew
Missouri, and GRELC have concerns about the language in subsec-
tion (6)(H).  These entities request that the language which states that
customers “revoke an opt-out by providing written notice to the util-
ity and commission fourteen (14) to sixteen (16) months in advance
of the calendar year for which it will become eligible for the utility’s
demand-side program’s costs and benefits” be changed to reduce this
period to six (6) months.  If they opt back in, and participate in a
program, they should be required to remain in for the number of
years over which the cost of that program is being recovered, or until
the cost of their participation in that program has been recovered.
The changes proposed by these stakeholders to subsection (6)(H) may
also require changes to subsection (6)(F).
RESPONSE AND EXPLANATION OF CHANGE: There are two
(2) parts to this request. First is the recommendation to reduce the
notification deadline for revoking an opt-out from participation in a
demand-side program, and second is the recommendation to place
conditions on entities opting back into a demand-side program.  With
regard to the first suggestion, the commission agrees to shorten this
time period, but it will modify the language in subsection (6)(H) by
deleting “fourteen (14) to sixteen (16) months” and substituting “two
(2) to four (4) months.”  

With this change the advanced notice in subsection (6)(H) for any
customer revocation notice will be made during the “same window
of time” (no earlier than September 1 and not later than October 30
to be effective for the following calendar year) as any customer
notice for opt-out in subsection (6)(F) and will more accurately
accomplish the same objective as the proposed change to “six (6)
months”. In this way the opt-out and revocation of opt-out will both
be effective for the following calendar year.

With regard to the second suggestion, section 393.1075(8),
RSMo, authorizes the commission to place conditions on entities
desiring to opt back into a demand-side program. The commission
agrees with these stakeholders and will adopt their suggested condi-
tion, thus, if a customer opts back in, and participates in a program,
they will be required to remain in for the number of years over which
the cost of that program is being recovered, or until the cost of their
participation in that program has been recovered. The commission
will add new language to subsection (6)(H).

COMMENT #16: Collaborative Guidelines. MDNR, NRDC, Sierra
Club, Renew Missouri, and GRELC request that subsection (8)(B)
be completely replaced with the following language:

Statewide Collaboratives. Electric utilities and their stakeholders
will form a statewide advisory collaborative:

(1) To receive and share information on new developments and
programs;

(2) To develop a Missouri Technical Resource Manual (TRM);
(3) To explore joint programs where such programs could

reduce program costs and increase savings;
(4) To provide a forum for national and regional experts to dis-

cuss developments in the energy efficiency, demand-side manage-
ment, demand response, and renewable energy domains; and

(5) To discuss program results, including successes, challenges
and mid-course corrections. Collaborative meetings will be led by an
independent third-party selected by the commission.

This third party will—
1. Be responsible for organizing, facilitating, and recording col-

laborative meetings;
2. Prepare meeting agendas based on input from collaborative

participants. Agendas may propose time for both individual utility
topics as well as topics of statewide interest and concern;

3. Schedule meetings bi-annually, and ensure that meetings:
i. Are publicly announced and open to any interested party,
ii. Include representatives from all interested groups and
iii. Are structured to ensure that active participants have the

opportunity to interact on necessary matters; and
4. Prepare minutes of each meeting, allowing all participants an

opportunity to review and comment on the minutes.
The Statewide DSM Collaborative and the Technical Resource
Manual (TRM) are described in 4 CSR 240-20.093 and 4 CSR 240-
20.094. The TRM is defined in 4 CSR 240-20.093(1)(BB):
Statewide technical resource manual means a document that is used
by electric utilities to assess energy savings and demand savings
attributable to energy efficiency and demand response; and the role
of the TRM in the evaluation, measurement and validation (EM&V)
of savings is described in 4 CSR 240-20.093(7)(E): Electric utility’s
EM&V contractors shall use, if available, a commission approved
statewide technical resource manual when performing EM&V work.
This statewide process (the Statewide Collaborative) and common
documentation (the TRM) are essential to developing a common per-
spective among Missouri utilities and stakeholders. These common
activities will help to educate all parties about successful program
designs and savings opportunities. Additionally, developing a TRM
will provide needed information for assessing the outcomes of utility
programs. The DSM portfolios of individual electric utilities feature
many common programs. Each utility has a residential lighting pro-
gram, a Home Performance with Energy Star program, a set of
appliance rebate and maintenance programs, a set of commercial and
industrial rebate programs, and a set of educational programs.
Having a common forum to discuss the implementation of these com-
mon programs, to explore new program designs, and to investigate
new technologies will help Missouri utilities to improve energy sav-
ings throughout the state. These entities request that the rule lan-
guage in subsection (8)(B) be changed to establish the procedures to
require the creation of a statewide collaborative meeting and the
establishment of a common TRM.

OPC supports the position offered by these stakeholders.
RESPONSE AND EXPLANATION OF CHANGE: The commis-
sion believes that at this early stage of implementing these proposed
rules that it is important to maintain flexibility. The commission also
sees significant practical and financial hurdles associated with
attempting to utilize a third-party administrator in association with
the collaboratives.  Consequently, the commission will not adopt the
suggested replacement of the entire subsection on collaboratives.    

Examining this issue, however, has led the commission to the con-
clusion that the collaborative should be mandatory and not discre-
tionary.  The commission will strike the words “are encouraged to”
from subsections (8)(A) and (B) and replace those words with the
word “shall.”

COMMENT #17: Specific Language Changes. OPC believes that
additional language should be added to various definitions in sections
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(1) and (3) to provide clarity and consistency with the statutory lan-
guage in MEEIA.  

It should be noted that because OPC attempted to incorporate its
red-line filing from July 23, 2010 (prior to the official comment peri-
od), and because changes to the language of the proposed rule had
been made after that date, but prior to the submission of the proposed
rules for its publication in the Missouri Register, not all of the sub-
sections of OPC’s July 23, 2010, filing match the current proposed
rule.  
OPC proposes the following changes for 4 CSR 240-20.094(1):

(O) Evaluation, measurement, and verification or EM&V means
the performance of studies and activities intended to evaluate the
process of the utility’s program delivery and oversight and to estimate
the energy and demand savings, cost effectiveness, and other effects
from demand-side programs.

(P) Hard-to-reach customers means Residential customers with an
annual household income at or below 200% of the federal poverty
guidelines

(P) Interruptible or curtailable rate means a rate under which a
customer receives a reduced charge in exchange for agreeing to allow
the utility to interrupt or curtail some or all of the supply of elec-
tricity under certain specified conditions.

(Q) Load management means load control activities that result in
a reduction in peak demand on an electric utility system or a shifting
of energy usage from a peak to an off-peak period or from high-price
periods to lower price periods.

(S) Total resource cost test or TRC means the test that compares
the avoided utility costs (including probable environmental compli-
ance costs) to the sum of all incremental costs of end-use measures
that are implemented due to the program (including both utility and
participant contributions), plus utility costs to administer, deliver and
evaluate each demand-side. The present value of the program avoid-
ed utility benefits shall be calculated over the projected life of the
measures installed under the program.
OPC proposes the following changes for 4 CSR 240-20.094(3)(A): 

2. Include initiatives that are expected to achieve substantial pro-
gram participation by hard to reach customers.

3. Reflect efforts undertaken by the utility to increase the cost
effectiveness of, and/or level of participation in, its programs through
coordinated or jointly-delivered programs with other electric and gas
utilities.

3. Have reliable evaluation, measurement and verification plans;
4. Are estimated to be beneficial to all customers in the customer

class in which the program is proposed, regardless of whether the
program is utilized by all customers in that customer class; and

5. Are included in the electric utility’s preferred plan or have been
analyzed through the integration process required by 4 CSR 240-
22.060 to determine the impact of the demand-side programs and
program plans on the net present value of revenue requirements of the
electric utility.
OPC proposes the following changes for 4 CSR 240-20.094(3)(B): 

1. If a program is targeted to low-income customers, the electric
utility must also state how the electric utility will assess the expect-
ed and actual effect of the program on the utility’s bad debt expens-
es and customer arrearages and disconnections.  
RESPONSE: Perhaps OPC has not revisited its comments from July,
23, 2010, but the current version of the proposed rule adopted lan-
guage in 4 CSR 240-20.094(3)(B) is identical to the OPC’s proposed
language.  Finding there is no distinction between the current lan-
guage and this proposed change, the commission will not amend that
subsection. Further, the commission has addressed OPC’s concern
with regard to the definition of the total resource cost test in its
response to comment #5 and it need not repeat that response here.

With regard to the remaining changed proposed by OPC above, the
commission notes that when OPC filed these proposed changes, it
stated in its filing: “Many of these changes are self-explanatory (e.g.,
to provide clarity or consistency with the language in MEEIA) and
some are described in the comments below.” The commission
addressed the specific comments that OPC provided an explanation

for in other portions of this order or in the orders of the interrelated
MEEIA rules.  With regard to these remaining suggestions, the com-
mission notes that while it appreciates OPC’s suggestions, offering
them without providing an explanation or explaining how these
changes would interact with and/or change the interrelated rules, by
simply stating these changes are “self-explanatory”  is unacceptable.
It does not allow any other stakeholder the opportunity to address the
specifics of the proposed changes and creates the potential for mis-
chief.  

Nevertheless, the commission has examined these proposed
changes and does not believe they add any clarity to the current lan-
guage.  Finding there is no benefit to the proposed changes, the com-
mission will not adopt them. The commission notes it is possible that
the commission will amend this rule in the future.  Indeed, 4 CSR
240-20.094(10) mandates a complete review of the effectiveness of
this rule no later than four (4) years after the effective date.  During
the review process the commission can revisit these proposed
changes, and any others that OPC or any other entity would like to
present and fully develop.

COMMENT #18: Requirements for Semi-Annual Adjustments of
DSIM Rates. The MEDA stakeholders express concerns over the lan-
guage in 4 CSR 240-20.093(4)(A)–(D). The language, according to
MEDA, sets forth the requirements for semi-annual adjustments of
DSIM and it should be modified to apply not only to the cost recov-
ery component of the DSIM, but also to all components of the
DSIM, i.e., cost recovery, lost margins or lost revenues, and incen-
tive.  The MEDA stakeholders recommend that in order to comply
with the intent of the MEEIA—in particular timely cost recovery to
utilities, aligning utility financial incentives with helping customers
use energy efficiently, and providing timely earnings opportunities
associated with cost-effective energy efficiency—adjustments of
DSIM rates between general rate proceedings should apply to all
components of the DSIM. These three (3) components must be
addressed in concert to provide a sustainable business model for util-
ities to pursue DSM programs and both benefit customers and satis-
fy shareholders. 
RESPONSE AND EXPLANATION OF CHANGE: These proposed
changes for section (4) of 4 CSR 240-20.093 created a ripple effect
with this rule that the commission must address in this proposed rule.
The commission will not modify the language in 4 CSR 240-
20.093(4) as proposed by MEDA to allow adjustments to the DSIM
utility lost revenue requirement or to the DSIM utility incentive rev-
enue requirement during the semi-annual adjustment to DSIM rates.
The commission notes determination of the DSIM utility lost revenue
requirement and the DSIM utility incentive revenue requirement are
dependent upon measurement and verification performed by an
EM&V contractor and documented in EM&V reports.  Such EM&V
reports will be performed in accordance with EM&V plans for each
demand-side program and demand-side program plan required by 4
CSR 240-3.164(2)(C)13. and will likely be published no more fre-
quently than annually and will not be available semiannually.
However, the DSIM cost recovery revenue requirement is not depen-
dent upon measurement and verification performed by an EM&V
contractor and documented in EM&V reports but rather depends
upon the contemporaneous accounting records of each electric utili-
ty.

In the process of reviewing this issue the commission noticed some
internal inconsistencies and finds it is necessary to make changes to
language contained in 4 CSR 240-20.093(1) and (2). Similarly, three
(3) definitions in sections (1) and (3) must be changed to maintain
conformity throughout all four (4) MEEIA rules. These changes
should provide clarification to this issue.  

4 CSR 240-20.094 Demand-Side Programs

(1) As used in this rule, the following terms mean:
(C) Annual net shared benefits means the utility’s avoided costs

measured and documented through evaluation, measurement, and
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verification (EM&V) reports for approved demand-side programs
less the sum of the programs’ costs including design, administration,
delivery, end-use measures, incentives, EM&V, utility market poten-
tial studies, and technical resource manual on an annual basis;

(D) Avoided cost or avoided utility cost means the cost savings
obtained by substituting demand-side programs for existing and new
supply-side resources. Avoided costs include avoided utility costs
resulting from demand-side programs’ energy savings and demand
savings associated with generation, transmission, and distribution
facilities including avoided probable environmental compliance costs.
The utility shall use the same methodology used in its most recent-
ly-adopted preferred resource plan to calculate its avoided costs;

(L) DSIM cost recovery revenue requirement means the revenue
requirement approved by the commission in a utility’s filing for
demand-side program approval or a semi-annual DSIM rate adjust-
ment case to provide the utility with cost recovery of demand-side
program costs based on the approved cost recovery component of a
DSIM;

(M) DSIM utility incentive revenue requirement means the rev-
enue requirement approved by the commission to provide the utility
with a portion of annual net shared benefits based on the approved
utility incentive component of a DSIM;

(N) DSIM utility lost revenue requirement means the revenue
requirement explicitly approved (if any) by the commission to pro-
vide the utility with recovery of lost revenue based on the approved
utility lost revenue component of a DSIM;

(S) Filing for demand-side program approval means a utility’s fil-
ing for approval, modification, or discontinuance of demand-side
program(s) which may also include a simultaneous request for the
establishment, modification, or discontinuance of a DSIM.

(T) Interruptible or curtailable rate means a rate under which a
customer receives a reduced charge in exchange for agreeing to allow
the utility to withdraw the supply of electricity under certain speci-
fied conditions;

(U) Lost revenue means the net reduction in utility retail revenue,
taking into account all changes in costs and all changes in any rev-
enues relevant to the Missouri jurisdictional revenue requirement,
that occurs when utility demand-side programs approved by the com-
mission in accordance with 4 CSR 240-20.094 cause a drop in net
system retail kWh delivered to jurisdictional customers below the
level used to set the electricity rates. Lost revenues are only those
net revenues lost due to energy and demand savings from utility
demand-side programs approved by the commission in accordance
with 4 CSR 240-20.094 Demand-Side Programs and measured and
verified through EM&V;

(V) Preferred resource plan means the utility’s resource plan that
is contained in the resource acquisition strategy most recently adopt-
ed by the utility’s decision-makers in accordance with 4 CSR 240-
22;

(W) Probable environmental compliance cost means the expected
cost to the utility of complying with new or additional environmen-
tal legal mandates, taxes, or other requirements that, in the judgment
of the utility’s decision-makers, may be imposed at some point with-
in the planning horizon which would result in environmental com-
pliance costs that could have a significant impact on utility rates;

(X) Staff means all personnel employed by the commission,
whether on a permanent or contract basis, except: commissioners;
commissioner support staff, including technical advisory staff; per-
sonnel in the secretary’s office; and personnel in the general coun-
sel’s office, including personnel in the adjudication department.
Employees in the staff counsel’s office are members of the commis-
sion’s staff;

(Y) Total resource cost test, or TRC, means the test of the cost-
effectiveness of demand-side programs that compares the avoided
utility costs to the sum of all incremental costs of end-use measures
that are implemented due to the program (including both utility and
participant contributions), plus utility costs to administer, deliver,
and evaluate each demand-side program; and

(Z) Utility incentive component of a DSIM means the methodolo-
gy approved by the commission in a utility’s demand-side program
approval proceeding to allow the utility to receive a portion of annu-
al net shared benefits achieved and documented through EM&V
reports.

(2) Guideline to Review Progress Toward an Expectation that the
Electric Utility’s Demand-Side Programs Can Achieve a Goal of All
Cost-Effective Demand-Side Savings. The goals established in this
section are not mandatory and no penalty or adverse consequence
will accrue to a utility that is unable to achieve the listed annual ener-
gy and demand savings goals.

(3) Applications for Approval of Electric Utility Demand-Side
Programs or Program Plans. Pursuant to the provisions of this rule,
4 CSR 240-2.060, and section 393.1075, RSMo, an electric utility
may file an application with the commission for approval of demand-
side programs or program plans by filing information and documen-
tation required by 4 CSR 240-3.164(2). Any existing demand-side
program with tariff sheets in effect prior to the effective date of this
rule shall be included in the initial application for approval of
demand-side programs if the utility intends for unrecovered and/or
new costs related to the existing demand-side program be included in
the DSIM cost recovery revenue requirement and/or if the utility
intends to establish a utility lost revenue component of a DSIM or a
utility incentive component of a DSIM for the existing demand-side
program. The commission shall approve, approve with modification
acceptable to the electric utility, or reject such applications for
approval of demand-side program plans within one hundred twenty
(120) days of the filing of an application under this section only after
providing the opportunity for a hearing. In the case of a utility filing
an application for approval of an individual demand-side program,
the commission shall approve, approve with modification acceptable
to the electric utility, or reject applications within sixty (60) days of
the filing of an application under this section only after providing the
opportunity for a hearing.

(4) Applications for Approval of Modifications to Electric Utility
Demand-Side Programs. Pursuant to the provisions of this rule, 4
CSR 240-2.060, and section 393.1075, RSMo, an electric utility
shall file an application with the commission for modification of
demand-side programs by filing information and documentation
required by 4 CSR 240-3.164(4) when there is a variance of twenty
percent (20%) or more in the approved demand-side plan three (3)-
year budget and/or any program design modification which is no
longer covered by the approved tariff sheets for the program. The
commission shall approve, approve with modification acceptable to
the electric utility, or reject such applications for approval of modifi-
cation of demand-side programs within thirty (30) days of the filing
of an application under this section, subject to the same guidelines as
established in subsections (3)(A) through (C), only after providing
the opportunity for a hearing.

(6) Provisions for Customers to Opt-Out of Participation in Utility
Demand-Side Programs.

(H) Revocation. A customer may revoke an opt-out by providing
written notice to the utility and commission two to four (2–4) months
in advance of the calendar year for which it will become eligible for
the utility’s demand-side program’s costs and benefits.  Any cus-
tomer revoking an opt-out to participate in a program will be
required to remain in the program for the number of years over which
the cost of that program is being recovered, or until the cost of their
participation in that program has been recovered.

(8) Collaborative Guidelines.
(A) Utility-Specific Collaboratives. Each electric utility and its

stakeholders shall form a utility-specific advisory collaborative for
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input on the design, implementation, and review of demand-side pro-
grams as well as input on the preparation of market potential studies.
This collaborative process may take place simultaneously with the
collaborative process related to demand-side programs for 4 CSR
240-22. Collaborative meetings are encouraged to occur at least once
each calendar quarter.

(B) State-Wide Collaboratives. Electric utilities and their stake-
holders shall form a state-wide advisory collaborative to: 1) address
the creation of a technical resource manual that includes values for
deemed savings, 2) provide the opportunity for the sharing, among
utilities and other stakeholders, of lessons learned from demand-side
program planning and implementation, and 3) create a forum for dis-
cussing statewide policy issues. Collaborative meetings are encour-
aged to occur at least once each calendar year. Staff shall provide
notice of the statewide collaborative meetings and interested persons
may attend such meetings.
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Title 15—ELECTED OFFICIALS
Division 30—Secretary of State

Chapter 54—Exemptions and Federal Covered Securities

ORDER OF RULEMAKING

By the authority vested in the commissioner of securities under sec-
tion 409.6-605, RSMo Supp. 2010, the commissioner amends a rule
as follows:

15 CSR 30-54.210 Notice Filings for Transactions under 
Regulation D, Rules 505 and 506 is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on January 3,
2011 (36 MoReg 128–129). No changes have been made in the text
of the proposed amendment, so it is not reprinted here. This pro-
posed amendment becomes effective thirty (30) days after publication
in the Code of State Regulations. 

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 1—General Rules

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under sections 337.305 and 337.310, RSMo Supp. 2010, the board
adopts a rule as follows:

20 CSR 2063-1.005 Behavior Analyst Advisory Board
is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 129–131). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 1—General Rules

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310, RSMo Supp. 2010, the board adopts a rule as
follows:

20 CSR 2063-1.010 Definitions is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 132–134). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 1—General Rules

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under sections 337.310, 337.315, 337.320, and 337.340, RSMo
Supp. 2010, the board adopts a rule as follows:

20 CSR 2063-1.015 Fees is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 135–139). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 1—General Rules

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310, RSMo Supp. 2010, the board adopts a rule as
follows:

20 CSR 2063-1.020 Policy for Handling Release of Public 
Records is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 140–142). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 2—Licensure Requirements

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under sections 337.315 and 337.345, RSMo Supp. 2010, the board
adopts a rule as follows:

20 CSR 2063-2.005 Application for Licensure is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
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MoReg 143–147). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 2—Licensure Requirements

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under sections 337.030 and 337.320, RSMo Supp. 2010, the board
adopts a rule as follows:

20 CSR 2063-2.010 Renewal of License, Inactive License, and
Reactivation of License is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 148–152). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 2—Licensure Requirements

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310, RSMo Supp. 2010, the board adopts a rule
as follows:

20 CSR 2063-2.015 Notification of Change of Address
is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 153–155). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 3—Certifying Entities

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310.1, RSMo Supp. 2010, the board adopts a rule
as follows:

20 CSR 2063-3.005 Certifying Entities is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 156–158). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 4—Education and Training Requirements

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310.1(3), RSMo Supp. 2010, the board adopts a
rule as follows:

20 CSR 2063-4.005 Education and Training Requirements
is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 159–161). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 4—Education and Training Requirements

ORDER OF RULEMAKING

By the authority vested in the Behavior Analyst Advisory Board
under section 337.310.2, RSMo Supp. 2010, the board adopts a rule
as follows:

20 CSR 2063-4.010 Continuing Education Requirements
is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 162–166). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2063—Behavior Analyst Advisory Board

Chapter 5—Supervision

ORDER OF RULEMAKING
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By the authority vested in the Behavior Analyst Advisory Board
under section 337.310.1, RSMo Supp. 2010, the board adopts a rule
as follows:

20 CSR 2063-5.005 Supervision of Assistant Behavior Analysts
is adopted.

A notice of proposed rulemaking containing the text of the proposed
rule was published in the Missouri Register on January 3, 2011 (36
MoReg 167–172). No changes have been made to the text of the pro-
posed rule, so it is not reprinted here. This proposed rule becomes
effective thirty (30) days after publication in the Code of State
Regulations.

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2150—State Board of Registration for the 

Healing Arts
Chapter 2—Licensing of Physicians and Surgeons

ORDER OF RULEMAKING

By the authority vested in the State Board of Registration for the
Healing Arts under sections 334.090.2 and 334.125, RSMo 2000,
the board amends a rule as follows:

20 CSR 2150-2.080 Fees is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on January 3,
2011 (36 MoReg 173–175). No changes have been made to the text
of the proposed amendment, so it is not reprinted here. This pro-
posed amendment becomes effective thirty (30) days after publication
in the Code of State Regulations. 

SUMMARY OF COMMENTS: No comments were received.

Title 20—DEPARTMENT OF INSURANCE, 
FINANCIAL INSTITUTIONS AND PROFESSIONAL

REGISTRATION
Division 2267—Office of Tattooing, Body Piercing, and

Branding
Chapter 2—Licensing Requirements

ORDER OF RULEMAKING

By the authority vested in the Office of Tattooing, Body Piercing, and
Branding under section 324.522, RSMo Supp. 2010, the office
amends a rule as follows:

20 CSR 2267-2.020 Fees is amended.

A notice of proposed rulemaking containing the text of the proposed
amendment was published in the Missouri Register on December 15,
2010 (35 MoReg 1849–1851). No changes have been made to the text
of the proposed amendment, so it is not reprinted here. This pro-
posed amendment becomes effective thirty (30) days after publication
in the Code of State Regulations.

SUMMARY OF COMMENTS: The Office of Tattooing, Body
Piercing, and Branding received two (2) comments on the proposed
amendment.

COMMENT #1: A comment was received by email in support of the
fee increase.
RESPONSE: No changes have been made to the rule as a result of
this comment.

COMMENT #2: A comment was received from Gene A. Bess,
Owner & Tattoo Artist, Body Piercer, and Brander of Firehouse
Tattoos & Body Piercing Studio, requesting that the office review
section 1.310, RSMo Supp. 2010. This section is known as the “Big
Government Get Off My Back Act.”
RESPONSE: The division is statutorily obligated to enforce and
administer the provisions of sections 324.520 to 324.526, RSMo.
Pursuant to section 324.522, RSMo Supp. 2010, the division is
responsible for establishing fees by rule. The division is proposing to
increase the application and renewal fees in order to carry out its reg-
ulatory responsibilities as there will be inadequate funds without a
fee increase. Therefore, no changes have been made to the rule as a
result of this comment.
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