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Title 1—OFFICE OF 
ADMINISTRATION 

Division 40—Purchasing and 
Materials Management 

Chapter 1—Procurement 

1 CSR 40-1.010 Organization 
(Rescinded April 30, 2019) 

AUTHORITY: sections 34.050 and 536.023, 
RSMo Supp. 1999. Original rule filed Oct. 
20, 1997, effective May 30, 1998. Amended:
Filed March 24, 2000, effective Oct. 30, 
2000. Rescinded: Filed Oct. 2, 2018, effective 
April 30, 2019. 
 
 
1 CSR 40-1.030 Definitions 
(Rescinded April 30, 2019) 

AUTHORITY: section 34.050, RSMo 2000 
and section 34.074, RSMo Supp. 2010. Orig-
inal rule filed Oct. 15, 1992, effective June 7, 
1993. Rescinded and readopted: Filed Oct. 
20, 1997, effective May 30, 1998. Amended:
Filed March 24, 2000, effective Oct. 30, 
2000. Amended: Filed June 1, 2011, effective 
Nov. 30, 2011. Rescinded: Filed Oct. 2, 2018, 
effective April 30, 2019. 
 
 
1 CSR 40-1.040 Authority Delegations 
(Rescinded April 30, 2019) 

AUTHORITY: section 34.050, RSMo Supp. 
1997. Original rule filed Oct. 15, 1992, 
effective June 7, 1993. Rescinded and read-
opted: Filed Oct. 20, 1997, effective May 30, 
1998. Rescinded: Filed Oct. 2, 2018, effec-
tive April 30, 2019. 
 
 
1 CSR 40-1.050 Procedures for Solicita-
tion, Receipt of Bids, and Award and 
Administration of Contracts 

PURPOSE: This rule prescribes procedures 
for soliciting and receiving bids and for 
awarding contracts. 

(1) The Division of Purchasing is responsible 
for the procurement of supplies, equipment, 
and services for state departments.  The divi-
sion is also responsible for the operation of the 
cooperative procurement program for political 
subdivisions of the state and any other activi-
ties assigned or delegated to it by the Com-
missioner of Administration. These regulations 
address formal, informal, and statutory pro-
curements under Chapter 34, RSMo. 

(2) As used in this chapter unless the content 

clearly indicates otherwise, the following 
terms are defined as: 

(A) Bid/proposal security. A financial 
guarantee that the bidder/offeror, if selected, 
will accept the contract as bid; 

(B) Commissioner. The commissioner of 
the Office of Administration; 

(C) Contract. A legal and binding agree-
ment between two (2) or more competent par-
ties, for a consideration for the procurement 
of supplies; 

(D) Debarment. An exclusion from con-
tracting with the state for an indefinite period 
of time; 

(E) Director. The director of the Division 
of Purchasing; 

(F) Division. The Division of Purchasing 
within the Office of Administration; 

(G) Minority. The definition contained in 1 
CSR 10-17.010(1)(G) will be applied; 

(H) Minority business enterprise (MBE). 
The definition in section 37.020.1(3), RSMo, 
will be applied; 

(I) Multiple award. A purchase order or 
contract awarded to two (2) or more bidders 
in order to meet the needs of agencies, or an 
award to the next lowest and best vendor 
where a contract is cancelled for breach or 
the contract award is rescinded; 

(J) OA. The Office of Administration; 
(K) Performance security. A financial 

guarantee that the successful bidder/offeror 
will complete the contract as agreed; 

(L) Service-disabled veteran. The defini-
tion contained in section 34.074, RSMo, will 
be applied; 

(M) Service-disabled veteran business 
enterprise (SDVE). The definition contained 
in section 34.074, RSMo, will be applied; 

(N) Shortlisting. The process of narrowing 
down and selecting, from the offerors who 
responded to the solicitation, those offerors 
that are eligible for negotiations, further 
negotiations, or for demonstrations or testing, 
based upon the criteria specified in the solic-
itation;  

(O) Solicitation. The process of notifying 
prospective bidders that the state wishes to 
receive bids or proposals to provide supplies.  
The term includes request for proposal 
(RFP), request for quotation (RFQ), invita-
tion for bid (IFB), single feasible source 
(SFS), and any other appropriate procure-
ment method; 

(P) State. The state of Missouri; 
(Q) Suspension. An exclusion from con-

tracting with the state for a temporary period 
of time;  

(R) Vendor, bidder, offeror, or supplier. 
Unless specifically defined in a solicitation, 
the entity or person who may, or who has, 
submitted a bid or proposal in response to a 

solicitation; and   
(S) Women’s business enterprise (WBE). 

The definition in section 37.020.1(6), RSMo, 
will be applied. 
All other terms will follow their relevant 
statutory or regulatory definitions.   

(3) When the procurement is estimated to be 
less than one hundred thousand dollars 
($100,000), an informal method of solicita-
tion may be utilized. Informal methods of 
procurement may include Request for Quota-
tion (RFQ), telephone quotes, etc. 

(A) The division will establish a target date 
and time for submission of informal bids. 

(B) The division may proceed with the 
evaluation and award anytime after the expi-
ration of the target date and time. Bids 
received after the target date and time, but 
before the award of a contract, may be includ-
ed in the evaluation at the discretion of the 
division. 

(4) When the procurement is estimated to be 
one hundred thousand dollars ($100,000), or 
more, a formal method of solicitation must be 
utilized. Formal competitive bidding may be 
accomplished by utilizing an Invitation for 
Bid (IFB). Pursuant to section 34.047, 
RSMo, information technology purchases 
estimated not to exceed one hundred and fifty 
thousand dollars ($150,000) may be complet-
ed under an informal process provided the 
procurement does not exceed twelve (12) 
months and it is posted on the division online 
bidding/vendor registration system website. 

(A) When the division decides that all bids 
are unacceptable and circumstances do not 
permit a rebid, negotiations may be conducted 
with only those bidder/offerors who submitted 
bids in response to the IFB.  No additional 
bidder/offerors may be solicited. Upon deter-
mination that negotiations will be conducted, 
the bids and related documents will be closed 
to public viewing in accordance with section 
610.021, RSMo. All negotiations will be con-
ducted in accordance with the competitive 
negotiation provisions provided for in these 
regulations, or as provided for in the solicita-
tion, if applicable. 

(5) When the procurement requires the uti-
lization of competitive negotiation, the formal 
Request for Proposal (RFP) solicitation 
method should be utilized. 

(6) Submission of bids or proposals. Formal 
bids/proposals should be received in the divi-
sion or a secured electronic database in a 
sealed format by the time set for the opening 
of the bids/proposals. 

(A) In the event that the division receives a 
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container which is not identifiable as a spe-
cific bid/proposal, an authorized person with-
in the division may open the container to 
determine the contents. If the contents are 
determined to be a bid/proposal, the contain-
er will be resealed and the solicitation num-
ber, opening date, and time will be noted on 
the outside. The container will then be filed 
until the official time for opening. 

(B) Formal bids/proposals received after 
the time set for the opening of proposals shall 
be considered late and will not be opened, 
except in those circumstances described 
below. 

(C) Under extraordinary circumstances, 
the director or designee may authorize the 
opening of a late proposal. In such cases, the 
proposal must have been turned over to the 
physical control of an independent postal or 
courier service with promised delivery time 
prior to the time set for the opening of pro-
posal, or late delivery of the proposal must be 
attributable to an issue with the state’s elec-
tronic bid system that was out of the control 
of the submitting vendor. All such decisions 
are at the sole discretion of the director or 
designee. The following guidelines may be 
utilized to determine the criteria for an 
extraordinary circumstance: 

1. State offices were closed due to 
inclement weather conditions; 

2. Postal or courier services were 
delayed due to labor strikes or unforeseen 
“Acts of God”;  

3. Postal or courier service did not meet 
delivery time promised to the bidder/offeror. 
In such a case, the bidder/offeror must pro-
vide written proof from the delivery service 
that promised delivery time was prior to the 
time set for the opening of bids/proposals; 

4. Evidence that the bid/proposal was in 
the division’s post office box or physical pos-
session before the time of bid opening; or 

5. Any other evidence relevant to the 
specific situation.   

(D) Bids/Proposals received in response to 
a procurement will be disclosed in accor-
dance with Missouri law.  

(E) Bidders or Offerors who improperly 
obtain information concerning a competitor’s 
bid or proposal may be disqualified for con-
sideration for a contract award. 

(F) After the bid/proposal opening, a bid-
der/offeror may be permitted to withdraw a 
bid/proposal prior to award at the sole dis-
cretion of the division if there is a verifiable 
error in the bid/proposal, the bidder/offeror 
is unable to meet the commitments contained 
in the bid/proposal, or if enforcement of the 
bid would impose an unconscionable hard-
ship on the bidder/offeror. This withdrawal 
will be considered only after receipt of a 

written request and supporting documenta-
tion from the bidder/offeror. Withdrawal is 
the bidder/offeror’s sole remedy for an error 
other than an obvious clerical error. With-
drawal of a bid/proposal may result in forfei-
ture of the bid/proposal security. 

(7) When the supplies meet the criteria delin-
eated in section 34.044, RSMo, the division 
may elect to utilize the Single Feasible Source 
procurement method. The following delin-
eates additional guidelines and examples to 
determine satisfaction of the criteria: 

(A) The following guidelines may be uti-
lized to determine if supplies may be pur-
chased as a single feasible source due to 
being proprietary, although the following list 
is not intended to be exhaustive: 

1. The parts are specified to maintain 
validity of a warranty; 

2. Additions to a system must be com-
patible with original equipment; 

3. Only one (1) type of computer soft-
ware exists for a specific application; 

4. Factory authorized maintenance is 
specified in order to maintain validity of a 
warranty; 

5. The materials are copyrighted and are 
only available from the publisher or a single 
distributor; and 

6. The services of a particular provider 
are unique (e.g., entertainers, authors, etc.); 

(B) If past procurement activity indicates 
that only one (1) bid has been submitted in a 
particular region, a single feasible source 
procurement may be authorized. In these sit-
uations the division will monitor the market 
for developing competition; 

(C) The following guidelines will be uti-
lized to determine if supplies may be pur-
chased as a single feasible source due to 
being available at a discount for a limited 
period of time: 

1. The discounted price must be com-
pared to a price established through a reason-
able market analysis (i.e., competitive solici-
tation for the same item under similar 
circumstances); and 

2. The discounted price should normal-
ly be at least ten percent (10%) less than the 
current contract or other comparable price. A 
discount of less than ten percent (10%) may 
be acceptable under appropriate market con-
ditions.  The discount should be compared to 
a price which, where feasible, should be no 
more than twelve (12) months old; and 

(D) A vendor shall notify the division if, in 
his or her opinion, there is another feasible 
source for the supplies. Such notification 
shall be received by the division within the 
advertising requirement stated in section 
34.044, RSMo. The Division will review the 

notification and its decision is final. 

(8) When conditions meet the criteria out-
lined in section 34.045, RSMo, emergency 
procurement procedures may be utilized.  
The requirement for formal competitive bids 
or proposals may be waived. However, the 
emergency procurement should be made with 
as much informal bidding as practicable.  
Emergency procedures should only be uti-
lized to purchase those supplies which are 
necessary to alleviate the emergency. 

(9) When circumstances dictate that it would 
be most advantageous, the state may purchase 
supplies from, or in cooperation with, anoth-
er governmental entity pursuant to section 
34.046, RSMo. 

(A) Supplies purchased from another gov-
ernmental entity should be limited to those 
supplies which are provided directly by such 
entity. 

(B) Supplies purchased in cooperation with 
another governmental entity may be pur-
chased based on contracts established in 
accordance with that entity’s laws and regula-
tions. 

(10) Regardless of the solicitation method uti-
lized, the following procedures apply: 

(A) The division will develop standardized 
terms and conditions to be included with the 
solicitation documents; 

(B) The division may request bids/propos-
als for new, used, rebuilt, or remanufactured 
equipment employing the trade-in of used 
equipment. The solicitation document may 
request pricing with a trade-in and without a 
trade-in; 

(C) The division may require bid/proposal 
security and/or performance security. 

1. The acceptable form and amount of 
the bid/proposal security will be stipulated in 
the solicitation document. 

2. The bid/proposal securities of unsuc-
cessful bidders/offerors may be returned after 
the finalization of the award. If the successful 
bidder/offeror fails to accept the contract, the 
amount of the bid/proposal security may be 
forfeited to the state. 

3. If a performance security is specified 
in the solicitation, the bid/proposal security 
of the successful bidder/offeror may be 
returned after the receipt of the performance 
security. The acceptable form and amount of 
the performance security will be stipulated in 
the solicitation document. If the contractor 
fails to submit the performance security, the 
bid/proposal security may be forfeited to the 
state and the contract voided;
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(D) In the event that the division receives a 
container which is not identifiable as a spe-
cific bid/proposal, an authorized person with-
in the division may open the container to 
determine the contents. If the contents are 
determined to be a bid/proposal, the contain-
er will be resealed and the solicitation num-
ber, opening date, and time will be noted on 
the outside. The container will then be filed 
until the official time for opening; 

(E) After the bid/proposal opening, a bid-
der/offeror may be permitted to withdraw a 
bid/proposal prior to award at the sole dis-
cretion of the division if there is a verifiable 
error in the bid/proposal and enforcement of 
the bid would impose an unconscionable 
hardship on the bidder/offeror. This with-
drawal will be considered only after receipt of 
a written request and supporting documenta-
tion from the bidder/offeror. Withdrawal shall 
be the bidder/offeror’s sole remedy for an 
error other than an obvious clerical error.  
Withdrawal of a bid/proposal may result in 
forfeiture of the bid/proposal security; 

(F) In accordance with section 34.353, 
RSMo, for bids/proposals with a value of 
twenty-five thousand dollars ($25,000) or 
more, bidders/offerors who can certify that 
goods or commodities to be provided in 
accordance with the contract are manufac-
tured or produced in the United States or 
imported in accordance with a qualifying 
treaty, law, agreement, or regulation are enti-
tled to a ten percent (10%) preference as stat-
ed below over a bidder/offeror whose prod-
ucts do not qualify. Failure to provide a 
certification may result in forfeiture of any 
preference. All solicitation responses for the 
purchase of goods or commodities, except 
software, with an estimated value of twenty-
five thousand dollars ($25,000) or more must 
include proof of compliance requirements as 
stated in the solicitation document. If the 
division has any questions regarding either 
the information submitted on the form or the 
lack of a submitted form by a bidder/offeror, 
the division may contact the bidder/offeror 
for clarification before completing the cost 
evaluation if under consideration for award. If 
the division determines that an American-
made product is competing against a foreign-
made product, the division will multiply the 
cost of the foreign-made product by ten per-
cent (10%) and add this amount to the actual 
cost of the bid/proposal to reflect the Buy 
American preference in the cost evaluation. 
The division will consider any applicable 
exceptions, including those set by statute or 
executive order, to the Buy American prefer-
ence before awarding any contract; 

(G) In addition to cost, subjective and any 
other criteria deemed in the best interest of 

the state may be utilized in the evaluation of 
bids/proposals provided that the criteria are 
published in the solicitation document; 

(H) The division may request samples for 
evaluation purposes. Any samples requested 
must be provided free of charge. Samples 
which are not destroyed by testing will be 
returned at the bidder/offeror’s expense if 
return of the samples is stipulated in the bid-
der/offeror’s bid/proposal. Samples submit-
ted by a bidder/offeror who receives the 
award may be kept for the duration of the 
contract for comparison with shipments 
received; 

(I) During the course of a solicitation, a 
demonstration may be permitted to allow bid-
ders/offerors to demonstrate proposed prod-
ucts or services. The division will coordinate 
such a demonstration; 

(J) When bids/proposals are equal in all 
respects, any preferences will be applied in 
accordance with applicable statute. If all such 
bidder/offerors or none qualify for the statu-
tory preference, the contract shall be awarded 
by a formal drawing of lot. Whenever practi-
cal, the drawing will be held in the presence 
of the bidders/offerors who are considered 
equal. If this is not practical, the drawing will 
be witnessed by at least two (2) disinterested 
persons; 

(K) The division may make multiple 
awards from a single solicitation document 
when such awards are in the best interest of 
the state; 

(L) After an award is made, the solicitation 
file or facsimile thereof will be made avail-
able to the public for inspection via the Inter-
net; 

(M) Neither a contractor nor a state agen-
cy shall assign any interest in a contract to 
another party without written permission 
from the division; 

(N) Unless otherwise specified in the con-
tract, substitution of items, personnel, or ser-
vices shall require the approval of the division 
prior to shipment or performance; 

(O) Employees of the division, evaluators, 
and any other persons involved in procure-
ment decisions shall not accept for personal 
benefit gifts, meals, trips, or any other thing 
of significant value or of a monetary advan-
tage, directly or indirectly, from a vendor; 
and 

(P) Bidders/offerors on a list of individu-
als, entities, and contractors excluded from 
federal procurement and sales programs, 
non-procurement programs, and financial and 
non-financial benefits as provided by the 
General Services Administration (GSA) are 
precluded from contracting with the state 
when the procurement involves federal funds. 

(11) Contracts awarded as the result of a com-
petitive solicitation may be amended when 
such an amendment is in the best interest of 
the state and does not significantly alter the 
original intent or scope of the contract. 

(12) A bid or proposal award protest must be 
submitted in writing to the director or 
designee and received by the division within 
ten (10) state business days after the date of 
award. A protest submitted after the ten (10) 
state business-day period shall not be consid-
ered. The written protest should include the 
following information: 

(A) Name, address, and phone number of 
the protester; 

(B) Signature of the protester or the 
protester’s representative; 

(C) Solicitation number; 
(D) Detailed statement describing the 

grounds for the protest; and 
(E) Supporting exhibits, evidence, or doc-

uments to substantiate claim. 
A protest which fails to contain the informa-
tion listed above may be denied solely on that 
basis. All protests filed in a timely manner 
will be reviewed by the director or designee.  
The director or designee will only issue a 
determination on the issues asserted in the 
protest. A protest, which is untimely or fails 
to establish standing to protest, will be sum-
marily denied. In other cases, the determina-
tion will contain findings of fact, an analysis 
of the protest, and a conclusion that the 
protest will either be sustained or denied. If 
the protest is sustained, remedies include 
canceling the award. If the protest is denied, 
no further action will be taken by the divi-
sion. 

(13) Section 34.165, RSMo, provides for a 
five to fifteen (5–15) point bonus on 
bids/proposals submitted by qualified non-
profit organizations for the blind and quali-
fied sheltered workshops, if the participating 
organization provides, at a minimum, the 
greater of two percent (2%) or five thousand 
dollars ($5,000) of the total contract value of 
bids/proposals for a purchase not exceeding 
ten (10) million dollars. 

(A) The bonus points can apply if the bid-
der/offeror is a qualified organization for the 
blind or sheltered workshop or if the bid-
der/offeror is subcontracting with an organi-
zation for the blind or sheltered workshop. 

(B) Supplies provided by an organization 
for the blind or sheltered workshop must pro-
vide a commercially useful function that 
offers added value to a contract. Supplies 
shall be provided exclusive to the perfor-
mance of a contract, and the organization’s 
obligation outside of a state contract shall not 
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be considered an added value. Services or 
supplies to be provided by an organization 
that are outside the usual and customary busi-
ness of the organization may be considered 
not to offer added value. 

(C) The bonus shall not apply if the solic-
itation is for a no-cost option to the state. 

(D) The bidder/offeror shall submit docu-
ments as specified by the solicitation that: 1) 
describes the products or services the organi-
zation for the blind or sheltered workshop 
will provide and the percentage or dollar level 
of the participation which must meet or 
exceed the minimum participation amount 
specified in section 34.165, RSMo; 2) indi-
cates the organization for the blind and shel-
tered workshop’s commitment to aid the bid-
der/offeror in the performance of the required 
services and the provision of the required 
products; 3) provides evidence of the organi-
zation for the blind and sheltered workshop 
qualifications such as a copy of the certifica-
tion or certification number; and 4) includes 
affirmation from each organization for the 
blind and sheltered workshop that it is willing 
to participate in the contract in the kind and 
amount of work provided in the bidder/offer-
or’s response. 

(E) If all requirements are met, the bid-
der/offeror shall receive a five to fifteen (5–
15) point bonus to a bid/proposal meeting 
specifications or bid/proposal that includes 
subjective or other criteria deemed in the best 
interest of the state and provided in the solic-
itation document. 

1. A sliding scale for the award of points 
shall range from a minimum of five (5) points 
to a maximum of fifteen (15) points. The 
award of the minimum five (5) points shall be 
based on the bid/proposal containing a com-
mitment that the participating nonprofit orga-
nization or workshop is providing the greater 
of two percent (2%) or five thousand dollars 
($5,000) of the total contract value of bids for 
purchase not exceeding ten (10) million dol-
lars. 

2. Where the commitment in the 
bid/proposal exceeds the minimum level set 
forth in section 34.165 to obtain five (5) 
points, the awarded points shall exceed the 
minimum five (5) points, up to a maximum of 
fifteen (15) points.  The formula to determine 
the awarded points for commitments above 
the two percent (2%) minimum shall be cal-
culated based on the commitment in the 
bid/proposal (expressed as a number, not as a 
percentage) times two and one-half (2.5) 
points:   

Vendor’s Commitment Number x 2.5 points 
=  Awarded Points 

Examples:  A commitment of 3% would be 

calculated as: 3 x 2.5 points = 7.5 awarded 
points.  A commitment of 5.5% would be cal-
culated as: 5.5 x 2.5 points = 13.75 award-
ed points.  If an offeror’s bid/proposal lists a 
dollar figure, instead of a percentage, that is 
over the minimum amount, the dollar figure 
shall be converted into the percentage of the 
offeror’s total contract value for calculation 
of the awarded points.  Commitments at or 
above six percent (6%) receive the maximum 
of fifteen (15) points.   

(F) If the bid/proposal is awarded, the per-
centage or dollar level of the organization for 
the blind or sheltered workshop participation 
committed to by the bidder/offeror in 
required documentation is a binding contrac-
tual requirement. 

(G) For procurements which utilize the 
award criteria of low bid meeting specifica-
tions, the following procedure will be fol-
lowed in applying this preference: 

1. If the low priced bidder qualifies for 
the preference, no further calculation is nec-
essary; 

2. If a bidder that qualifies for the pref-
erence is not low bid, the division will con-
vert the pricing to a point comparison as out-
lined in the solicitation; 

3. For procurements that utilize a com-
bination of cost and subjective criteria for 
evaluation and award recommendation, ten 
(10) bonus points will be added to the evalu-
ation points for any preference qualified bid-
ders/offerors; and 

4. The bidder/offeror with the most total 
points is recommended for contract award. 

(H) Once a contract is awarded, a contrac-
tor shall submit on or before the fifteenth of 
the month immediately following the report-
ing period, unless another timeframe is 
approved by the division, until full payment is 
made a report detailing all payments it made 
to all organizations for the blind and sheltered 
workshops participating in the contract. This 
is not required if the organization for the 
blind or sheltered workshop is acting as a 
prime contractor. However, it may be 
required if the prime contractor is also using 
other subcontractors to meet the goals out-
lined in the contract. The report shall be sub-
mitted to the division on a division form. The 
division may waive this reporting require-
ment at any time for good cause. 

1. No dollar value of work performed 
under a contract by an organization for the 
blind and sheltered workshop after it has 
ceased to be certified can be counted. 

2. The participation of a sheltered work-
shop on a contract cannot be counted until the 
amount being counted has actually been paid 
to the organization for the blind and sheltered 

workshop. 
(I) An organization for the blind and shel-

tered workshop participation will be credited 
by the division only for the value of the work 
actually performed by the entity toward the 
division individual contract percentage or 
dollar level, including cost of supplies and 
materials obtained or leased by the entity.  
The total dollar value of the work granted to 
the entity by the prime contractor is counted 
toward the applicable contract requirement.  
When counting an entity for the organization 
for the blind and sheltered workshop partici-
pation, the division will consider the follow-
ing: 

1. A contractor’s entire expenditure to 
be paid to an organization for the blind and 
sheltered workshop supplier or manufacturer 
for material furnished which becomes a per-
manent part of the contract work. For the 
purpose of this regulation, a manufacturer is 
defined as an individual or firm that produces 
goods from raw materials or substantially 
alters them before resale and is a qualified 
organization for the blind and sheltered work-
shop; 

2. By counting the work an organization 
for the blind and sheltered workshop contrac-
tor commits to perform with its own labor as 
well as the work that it commits to perform 
with organization for the blind and sheltered 
workshop subcontractors and suppliers; and 

3. When an organization for the blind 
and sheltered workshop performs as a partic-
ipant in a joint venture, only the portion of 
the total dollar value of the contract equal to 
the distinct, clearly defined portion of the 
work of the contract that the organization for 
the blind and sheltered workshop performs 
with its own forces shall count toward indi-
vidual contract percentages or dollar levels. 

(J) If a participating entity is unable to sat-
isfactorily perform its organization for the 
blind and sheltered workshop participation 
level, or if there are other reasons the con-
tractor needs to replace an entity, the con-
tractor must obtain written approval from the 
division prior to replacing the entity. If 
approved, the contractor must obtain other 
participation in compliance with its original 
commitment as approved by the division. The 
division’s approval will not be arbitrarily 
withheld. If the contractor cannot obtain a 
replacement, it may apply to the division for 
a participation waiver by providing documen-
tation detailing all efforts made to secure a 
replacement and a good cause statement 
establishing why the participation level can-
not be obtained. If the contractor has met its 
burden of proof, the division may grant a 
waiver for good cause.
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(K) If the contractor’s participation level or 
payment to a participating organization for 
the blind and sheltered workshop entity is 
less than the amount committed, and no 
waiver for good cause has been obtained, the 
division may cancel the contract and/or sus-
pend or debar the contractor from participat-
ing in future state procurements or withhold 
payment to the contractor in an equal amount 
to the value of the participating commitment 
less actual payments made by the contractor 
to the participating entity. If the division 
determines that a contractor has become 
compliant with the commitment amount, any 
withheld funds will be released. 

(L) At the time of contract renewal, a con-
tractor must verify it is meeting its partici-
pation level and required payment to all 
organizations for the blind and sheltered 
workshop entities, or the contractor must 
submit a statement of when such blind and 
sheltered participation is scheduled to occur. 
If the contractor is not meeting said require-
ments, the contract renewal may not be pro-
cessed unless and until said requirements are 
satisfactorily met, a cure plan is approved, 
the statement is accepted by the division, or 
a waiver for good cause is obtained from the 
division. 

(14) The division will encourage participa-
tion in the procurement process and fairness 
in consideration of bids/proposals submitted 
by Missouri Service-Disabled Veteran Busi-
ness Enterprises (SDVEs). Programs/proce-
dures designed to accomplish these objectives 
may include inclusion of SDVE subcontractor 
goals in solicitation documents; close review 
of requirements for bonding; notice of pro-
curement opportunities on the division’s web-
site; access to bid history and pricing 
abstracts on the division’s website; access to 
the division’s procurement staff; utilization of 
service-disabled personnel on evaluation 
committees, if available; etc. 

(A) The Office of Administration will 
compile, maintain, and make available a list-
ing of SDVEs to all bidders/offerors and con-
tractors on an Office of Administration web-
site. The listing may include the following: 
name; address; contact information of SDVE; 
the general area of commodities or services it 
provides; etc. The Office of Administration 
will also maintain statistics and issue period-
ic reports about SDVE participation. 

(B) The following expenditures may be 
counted toward meeting established SDVE 
goals: 

1. The total dollar value of a contract 
awarded to an SDVE; 

2. The total dollars paid by a prime con-
tractor to an SDVE for supplies and materials 

provided to the state in fulfillment of the con-
tract; 

3. The total dollar value of work sub-
contracted to an SDVE by a prime contractor; 
and 

4. That portion of the total dollar value 
subcontracted to a joint venture by a prime 
contractor equal to the percentage of the own-
ership and control of the SDVE partner in the 
joint venture. 

(C) Section 34.074, RSMo, established a 
goal of awarding three percent (3%) of all 
contract value to service-disabled veteran 
businesses. 

(D) The following standards are used by 
the Office of Administration in determining 
whether an individual, business, or organiza-
tion is eligible to be listed as a Service-Dis-
abled Veteran Business Enterprise (SDVE): 

1. Doing business as a Missouri firm, 
corporation, or individual or maintaining a 
Missouri office or place of business, not 
including an office of a registered agent; 

2. Having not less than fifty-one percent 
(51%) of the business owned by one (1) or 
more service-disabled veterans (SDVs) or, in 
the case of any publicly-owned business, not 
less than fifty-one percent (51%) of the stock 
of which is owned by one (1) or more SDVs; 

3. Having the management and daily 
business operations controlled by one (1) or 
more SDVs; 

4. Having a copy of the SDV’s Certifi-
cate of Release or Discharge from Active 
Duty (DD Form 214), and a disability rating 
letter issued by the Department of Veterans 
Affairs establishing a service connected dis-
ability rating, or a Department of Defense 
determination of service connected disability, 
unless the SDVE is listed with the Office of 
Administration on its website as previously 
certified in which case said documentation is 
not required; 

5. The SDV(s) possesses the power to 
make day-to-day as well as major decisions 
on matters of management, policy, and oper-
ation; 

6. All SDVE listings and renewals are 
effective for a period not to exceed three (3) 
years, unless otherwise found inapplicable; 
and 

7. If it has been determined that the 
SDVE at any time no longer meets the 
requirements stated above, it is removed from 
the listing. 

(E) If the bidder/offeror meets the require-
ment of an SDVE, the bidder/offeror will 
receive the Missouri service-disabled veteran 
business preference of a three- (3-) point 
bonus on bids/proposals for the performance 
of any job or service, except for a no cost 
contract and any other exception provided for 

in this regulation as approved by the director. 
(F) The three percent (3%) goal can be 

met, and the bonus points obtained, by a 
qualified SDVE vendor and/or through the 
use of qualified subcontractors or suppliers 
that provide at least three percent (3%) of the 
total contract value. 

(G) An SDVE must provide a commercial-
ly useful function that offers added value to a 
contract. 

(H) If a bidder/offeror is proposing SDVE 
vendor participation, it must provide to the 
division all documents specified by the solic-
itation including: 

1. Complete information as specified by 
the solicitation document including a list of 
each proposed SDVE vendor, the committed 
percentage of participation for each SDVE 
with the corresponding dollar amount of the 
participation of each SDVE, and the com-
mercially useful supplies to be provided by 
each listed SDVE. If the bidder/offeror is a 
listed SDVE vendor, then the bidder/offeror 
must also list itself; 

2. A copy of the SDVE’s certification as 
a SDVE unless the SDVE is listed with the 
Office of Administration on its website as 
previously certified in which case said docu-
mentation is not required; and 

3. Written documentation as specified in 
the solicitation from each listed SDVE that it 
is willing to participate in the contract in the 
kind and amount of work provided in the bid-
der/offeror’s response. 

(I) If the bid/proposal is awarded, the per-
centage level of the SDVE participation com-
mitted to by the bidder/offeror in required 
documentation is a binding contractual 
requirement. 

(J) If the solicitation will not include sub-
jective criteria, the division will convert the 
pricing to a point comparison as outlined in 
the solicitation and add the bonus points to 
the cost points calculated. If the solicitation 
will include subjective criteria, the division 
must include the SDVE requirements in the 
solicitation document, except when a solicita-
tion is for a no cost contract. Any other 
exception must be approved at the discretion 
of the director. 

(K) Once a contract is awarded, a contrac-
tor shall submit on or before the fifteenth of 
the month immediately following the report-
ing period, unless another timeframe is 
approved by the division, until full payment is 
made a report detailing all payments it made 
immediately following the reporting period to 
all SDVEs participating in the contract. The 
report shall be submitted to the division on a 
division form. 

1. No dollar value of work performed 
under a contract with a firm after it has 
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ceased to be certified can be counted toward 
the SDVE overall goal. 

2. The participation of an SDVE sub-
contractor toward a contractor’s final compli-
ance with its SDVE obligations on a contract 
cannot be counted until the amount being 
counted has actually been paid to the SDVE. 

(L) SDVE participation will be credited by 
the division only for the value of the work 
actually performed by the SDVE toward the 
individual contract percentage, including cost 
of supplies and materials obtained or leased 
by the SDVE. The total dollar value of the 
work awarded to the SDVE by the prime con-
tractor is counted toward the contract goal.  
When counting SDVE participation, the divi-
sion may consider the following: 

1. A contractor’s entire expenditure to 
be paid to an SDVE supplier or manufacturer 
for material or services furnished which 
becomes a permanent part of the contract 
work. For the purpose of this regulation, a 
manufacturer shall be defined as an individu-
al or firm that produces goods from raw 
materials or substantially alters them before 
resale; 

2. By counting the work an SDVE con-
tractor commits to perform with its own labor 
as well as the work that it commits to perform 
with SDVE subcontractors and suppliers; and 

3. When an SDVE performs as a partic-
ipant in a joint venture, only the portion of 
the total dollar value of the contract equal to 
the distinct, clearly defined portion of the 
work of the contract that the SDVE performs 
with its own forces will count toward SDVE 
individual contract percentages. 

(M) If a contractor is unable to satisfacto-
rily meet its SDVE contractual commitment, 
or if there are other reasons the vendor needs 
to replace an SDVE, the contractor must 
replace the business per the terms of the con-
tract. If the contractor cannot obtain a 
replacement per the terms of the contract, it 
may apply to the division for a participation 
waiver by providing documentation detailing 
all efforts made to secure a replacement and 
a good cause statement establishing why the 
participation level cannot be obtained. If the 
contractor has met its burden of proof, the 
division may grant a waiver of the contractu-
al obligation for good cause. 

(N) If the contractor’s payment to a com-
mitted SDVE is less than the amount com-
mitted, and no waiver of the contractual obli-
gation for good cause has been obtained, the 
state may cancel the contract and/or suspend 
or debar the contractor from participating in 
future state procurements or withhold pay-
ment to the contractor in an equal amount to 
the value of the participating commitment 
less actual payments made by the contractor 

to the participating business. If the division 
determines that a contractor has become 
compliant with the commitment amount, any 
withheld funds will be released. 

(O) At the time of contract renewal, a con-
tractor must verify it is meeting its participa-
tion level and required payment to all SDVEs, 
or the contractor must submit a statement of 
when such SDVE participation is scheduled 
to occur. If the contractor is not meeting said 
requirements, the contract renewal may not 
be processed unless and until said require-
ments are satisfactorily met, a cure plan is 
approved, the statement is accepted by the 
division, or a waiver for good cause is 
obtained from the division. 

(15) The division director or designee will 
evaluate each recommendation in conjunction 
with each agency designee. The division will 
either accept or reject each recommendation 
or request additional clarification from each 
evaluation team. 

(16) For solicitations using weighted criteria 
evaluations, the evaluation criteria and point 
assessment assigned to each criterion, as well 
as the award process, will be specified in the 
solicitation documents. The point assessment 
assigned to each evaluation criteria will not 
be changed after the final end date and time 
for submission of the initial bids/responses 
has passed. The division will consult with the 
applicable agency to determine which criteria 
are most important.  Points assigned to cost 
do not have to be fifty percent (50%) or more 
of the assigned points. 

(17) Any clerical error, apparent on its face, 
may be corrected by the division before con-
tract award. Upon discovery of an apparent 
clerical error, the division will contact the 
bidder/offeror to request clarification of the 
intended bid/proposal and the correction will 
be incorporated in the notice of award, if 
applicable. Examples of apparent clerical 
errors are misplacement of a decimal point 
and obvious mistake in designation unit. 

(18) Minor technicalities or irregularities in 
bid/proposals can be waived by the division if 
the waiver does not create a competitive 
advantage for any bidder/offeror. Such waiv-
er is appropriate for a condition that does not 
conform with a mandatory requirement of the 
solicitation document, and therefore could 
otherwise be considered non-responsive, but 
is so minor in nature, or cannot otherwise be 
met by all bidders/offerors, that to determine 
non-responsiveness could be considered 
unreasonable and would not be to the state’s 
advantage. 

(19) The division has the right to request 
clarification of any portion of the 
bidder/offeror’s response in order to verify 
the intent of the bidder/offeror. 

(20) When evaluating a bid/proposal, the 
division has the right to consider relevant 
information and fact, whether gained from a 
bid/proposal response, from a bidder/offeror, 
from a bidder/offeror’s references, or from 
any other source. Any information submitted 
with a bid/proposal response, regardless of 
the format or placement of such information, 
may be considered in making decisions relat-
ed to the responsiveness and merit of a 
bid/proposal and the award of a contract. 

(21) Awards are to be made to the 
bidder/offeror whose bid/proposal complies 
with— 

(A) All mandatory specifications and 
requirements of the bid/proposal; 

(B) Is the lowest and best bid/proposal in 
accordance with the evaluation methodology 
outlined in the bid/proposal; and 

(C) Complies with Chapter 34, RSMo, 
other applicable Missouri statutes, and all 
applicable Executive Orders. 

(22) With regard to competitive negotiation 
procurements, the basic steps of the evalua-
tion should generally include the following: 

(A) Proposals are reviewed for non-respon-
siveness (non-compliance) with mandatory 
requirements in the solicitation document. In 
conjunction with the evaluation committee, if 
applicable, the division will obtain any clari-
fications to a response necessary to make a 
determination of compliance or non-respon-
siveness. A proposal which contains nonre-
sponsiveness issues which could never be 
expected to be brought into compliance, even 
if given an opportunity for competitive nego-
tiations, is considered unacceptable or nonre-
sponsive and eliminated from further consid-
eration in the evaluation. Proposals with 
non-responsiveness issues which could be 
corrected during competitive negotiations, if 
conducted, are considered potentially accept-
able and remain in the evaluation process 
until a decision is made in regard to compet-
itive negotiations. If competitive negotiations 
are not conducted, proposals with nonrespon-
siveness issues are considered nonresponsive 
and are eliminated from further consideration 
in the evaluation. If competitive negotiations 
are conducted, the non-responsiveness issues 
are identified as deficiencies in the best and 
final offer request; 

(B) Unless shortlisting of proposals has 
been determined to be appropriate, when 
competitive negotiations are necessary 
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regarding the Request for Proposal, the divi-
sion will request a written best and final offer 
(BAFO) from each potentially acceptable 
offeror. Although not required, the BAFO let-
ter should identify all proposal deficiencies 
that may make the proposal unacceptable. 
The BAFO request letter should provide the 
offeror the opportunity to reconsider any 
other aspect of its proposal, including pric-
ing. All offerors will be given the same 
amount of time to respond to the BAFO 
request, but the issuance of a request letter 
does not necessarily have to be simultaneous. 

1. Negotiations may be conducted with 
only a shortlist of offerors who have submit-
ted proposals if the solicitation permits short-
listing and if the solicitation identifies the 
method by which the shortlist of offerors will 
be determined. Shortlisting may also be used 
to limit the number of offerors demonstrating 
their products or solutions, or having their 
products or solutions examined or tested by 
the agency. Even if shortlisting is permitted, 
negotiations may still be conducted with all 
potentially acceptable offerors;  

(C) Request for Proposal revisions may be 
permitted for the purpose of obtaining best 
and final offers and making changes to the 
proposal that are in the best interest of the 
state; 

(D) The division may issue more than one 
(1) round of negotiations via the BAFO pro-
cess; and 

(E) When conducting competitive negotia-
tions, there shall be no disclosure of any 
information submitted by competing offerors. 

(23) The division will encourage participa-
tion in the procurement process and fairness 
in consideration of bids/proposals submitted 
by Minority Business Enterprises (MBEs) 
and Women’s Business Enterprises (WBEs). 
Programs/procedures designed to accomplish 
these objectives may include: inclusion of 
M/WBE requirements in solicitation docu-
ments, close review of requirements for 
bonding, experience and insurance require-
ments, contract unbundling, targeted notice 
of procurement opportunities, utilization of 
minority and women personnel on evaluation 
committees, if available, etc. 

(A) Percentage Requirements and Compli-
ance.  Executive Order 15-06 states that the 
State of Missouri’s Annual Aspirational Pro-
gram Goals for Minority- and Women- Busi-
ness Enterprises (M/WBE) are both ten per-
cent (10%) of all state annual procurement 
funds expended by executive branch agencies.  
These goals are a benchmark by which 
M/WBE opportunities to participate in state 
procurement are monitored and evaluated.  
These ten percent (10%) goals do not autho-

rize or require the division to set M/WBE 
individual contract percentages at the ten per-
cent (10%) level, or any other particular 
level, or to take any special administrative 
steps if the percentages are above or below 
ten percent (10%). 

1. The division may use individual con-
tract percentages to help meet the State’s 
Annual Aspirational Program Goals. The 
division may establish individual contract 
percentages, with support from the Office of 
Equal Opportunity (OEO). The division may 
set each contract percentage by reviewing the 
type of goods or services being procured, ele-
ments of work to be performed, time frame, 
and geographical location, history of 
M/WBE and non-M/WBE usage, and avail-
ability of ready, willing, and able M/WBEs 
certified by OEO.  The percentages will be 
expressed in the bid document as a percent-
age of the total contract value. Individual con-
tract percentages may be set higher than the 
State’s Annual Aspirational Program Goals 
where availability of M/WBEs has been 
demonstrated to be higher. Likewise, individ-
ual contract percentages may be set lower in 
areas where availability of M/WBEs has been 
demonstrated to be lower. 

2. Bidders/Offerors must, in order to be 
responsive, make sufficient good faith efforts 
to meet M/WBE contract percentages. The 
bidder/offeror can meet the individual con-
tract percentages in either one (1) of two (2) 
ways. First, the bidder/offeror can meet the 
percentages through documenting commit-
ments for participation by M/WBEs suffi-
cient to meet the M/WBE contract percent-
ages. Second, the bidder/offeror can 
document adequate good faith efforts pur-
suant to subsection (23)(I) by demonstrating 
the bidder/offeror took all necessary and rea-
sonable steps to achieve the M/WBE contract 
percentages, but was unable to achieve it. 

(B) M/WBE individual contract percent-
ages can be met by a qualified M/WBE ven-
dor and/or through the use of qualified 
M/WBE subcontractors, suppliers, joint ven-
tures, or other arrangements that afford 
meaningful opportunities for M/WBE partic-
ipation. The M/WBE vendor shall be certi-
fied by OEO on the opening date of a 
bid/proposal. If an M/WBE vendor’s certifi-
cation has expired or otherwise ended, but 
the vendor had submitted its renewal applica-
tion or other supporting documents to OEO 
prior to the bid/proposal opening and certifi-
cation is reinstated prior to contract award, 
then the M/WBE vendor shall be considered 
qualified. 

(C) Supplies provided by M/WBE vendors 
must provide a commercially useful function 
that provides added value to a contract. Sup-

plies shall be provided exclusive to the per-
formance of a contract, and an M/WBE ven-
dor’s obligation outside of a state contract 
shall not be considered an added value to the 
contract. 

(D) M/WBE Participation Computed.  
M/WBE participation will be credited by the 
division only for the value of the work actu-
ally performed by the M/WBE toward the 
division individual contract percentage, 
including cost of supplies and materials 
obtained or leased by the M/WBE. The total 
dollar value of the work granted to the 
M/WBE by the prime contractor is counted 
toward the applicable goal of the entire con-
tract. When counting M/WBE participation, 
the division may consider the following: 

1. A contractor’s entire expenditure to 
be paid to an M/WBE supplier or manufac-
turer for supplies furnished which becomes a 
permanent part of the contract work. For the 
purpose of this regulation, a manufacturer is 
defined as an individual or firm that produces 
goods from raw materials or substantially 
alters them before resale and is an OEO cer-
tified M/WBE; 

2. By counting the work an M/WBE 
contractor commits to perform with its own 
labor as well as the work that it commits to 
perform with M/WBE subcontractors and 
suppliers; and 

3. When an M/WBE performs as a par-
ticipant in a joint venture, only the portion of 
the total dollar value of the contract equal to 
the distinct, clearly defined portion of the 
work of the contract that the M/WBE per-
forms with its own forces shall count toward 
M/WBE individual contract percentages. 

(E) If a bidder/offeror is proposing 
M/WBE vendor participation it must provide 
to the division all documents specified by the 
solicitation, which may include: 

1. Bid/proposal forms outlining the 
name, address, and telephone number of each 
and the M/WBE commitment percentage 
with the corresponding dollar amount of the 
participation of each M/WBE; 

2. Bid/proposal forms outlining M/WBE 
participation and a description of what ser-
vices or supplies the vendor will supply; 

3. M/WBE vendor certification number 
or copy of certification issued by OEO; and 

4. Written documentation as required in 
the solicitation from each listed M/WBE that 
it is willing to participate in the contract in 
the kind and amount of work provided in the 
bidder/offeror’s response. 

(F) If the bidder/offeror’s bid/proposal is 
awarded, the percentage level of the M/WBE 
vendor participation committed to by the bid-
der/offeror is a binding contractual require-
ment. 
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(G) A bidder/offeror that is certified as 
both an MBE and WBE can meet both MBE 
and WBE individual contract percentages as 
long as the bidder/offeror is performing at 
least the total of the target MBE and WBE 
percentage of the contract value. 

(H) If the solicitation will not include sub-
jective criteria, the division is not required to 
address M/WBE contract percentages in the 
solicitation. If the solicitation will include 
subjective criteria, the division must include 
the M/WBE individual contract percentages 
in the solicitation document, except when a 
solicitation is for a no cost contract. Any 
other exception must be approved at the dis-
cretion of the director. 

(I) Good Faith Waiver. A bidder/offeror is 
required to make a good faith effort to locate 
and contract with M/WBEs. If a bidder/offer-
or has made a good faith effort to secure the 
required M/WBE participation and has 
failed, the bidder/offeror may submit with its 
bid proposal the information requested on 
forms provided with the bid documents.  The 
division will review the bidder/offeror’s 
actions as set forth in the bidder/offeror’s 
submittal documents and other factors 
deemed relevant by the division, to determine 
if a good faith effort has been made to meet 
the applicable contract percentages. If the 
bidder/offeror is judged not to have made a 
good faith effort, the bid will be rejected. 

1. Bidders/offerors who demonstrate 
that they have made a good faith effort to 
include M/WBE participation will not have 
their bids/proposals rejected regardless of the 
percent of M/WBE participation, provided 
the bids/proposals are otherwise acceptable. 

2. In reaching a determination of good 
faith, the director may evaluate, but is not 
limited to, the following factors: 

A. The efforts to develop and sustain 
a working relationship with M/WBEs, 
including attending pre-bid conferences and 
matchmaking meetings and events; 

B. The bidder’s/offeror’s efforts and 
methods to provide M/WBEs with full sets of 
plans, specifications, or appropriate informa-
tion in a timely manner to assist the M/WBE 
in responding to the bidder’s/offeror’s solici-
tation. This could include conducting market 
research to identify M/WBEs, and providing 
emails or written notices to relevant OEO 
certified M/WBEs listed in OEO’s directory, 
and which are located in the applicable area 
or surrounding areas as early in the acquisi-
tion process as practicable; 

C. The bidder’s/offeror’s efforts to 
make initial contact with at least three (3) rel-
evant OEO-certified M/WBEs, its follow-up 
with the contacted M/WBEs, and whether the 
bidder/offeror received a proposal from a 

certified M/WBE for the relevant categories 
of work; 

D. The bidder’s/offeror’s efforts to 
assist interested M/WBEs in obtaining bond-
ing, lines of credit, or insurance as required 
by the division, or the efforts made to assist 
in obtaining necessary equipment, supplies, 
materials, or related assistance or services; 

E. The extent to which the 
bidder/offeror divides work into projects suit-
able for subcontracting to M/WBEs, includ-
ing, where appropriate, breaking out contract 
work items into economically feasible units, 
for example, smaller tasks or quantities to 
facilitate M/WBE participation, even when 
the bidder/offeror might otherwise prefer to 
perform the work with its own forces. Prime 
contractors are not, however, required to 
accept higher quotes from M/WBEs if the 
price difference is excessive or unreasonable, 
but the fact that there may be some addition-
al costs involved in finding and using 
M/WBEs is not in itself sufficient reason for 
a bidder’s/offeror’s failure to meet the indi-
vidual contract M/WBE percentages, as long 
as such costs are reasonable; 

F. The bidder’s/offeror’s ability to 
provide sufficient evidence in the form of 
documentation that supports the information 
provided; 

G. Actual past participation of 
M/WBEs achieved by the bidder/offeror with 
contracts established by the division; 

H. The reasons provided by the bid-
der/offeror for the inability to reach the indi-
vidual contract percentages, and the ability of 
other bidders/offerors to meet the percent-
ages, if applicable; 

I. An insufficient good faith effort is 
the rejection of an M/WBE because its quo-
tation for the work was not the lowest 
received. However, as noted above, a bid-
der/offeror is not required to accept an exces-
sive or unreasonable quote in order to satisfy 
contract percentages; and 

J. When a non-M/WBE subcontractor 
is selected over an M/WBE subcontractor, 
the division may require the bidder/offeror to 
submit copies of each M/WBE and non-
M/WBE subcontractor quote to review 
whether the M/WBE prices were substantial-
ly higher; and the division may contact the 
M/WBE subcontractor to inquire as to 
whether the firm was contacted by the prime 
bidder/offeror. Pro forma mailings to 
M/WBEs requesting bids are not alone suffi-
cient to satisfy good faith efforts. 

(J) Once a contract is awarded, a contrac-
tor shall submit on or before each fifteenth of 
the month, unless another timeframe is 
approved by the division, until full payment is 
made, a report detailing all payments it made 

immediately following the reporting period to 
all M/WBEs participating in the contract.  
The report shall be submitted to the division 
on a division form. The division may waive 
this reporting requirement at any time for 
good cause. The amounts submitted may be 
verified by the division, OEO, or the Con-
tract Oversight Office. 

1. No dollar value of work performed 
under a contract with a firm after it has 
ceased to be certified can be counted toward 
the M/WBE overall goal. 

2. The participation of a M/WBE sub-
contractor toward a contractor’s final compli-
ance with its M/WBE obligations on a con-
tract cannot be counted until the amount 
being counted has actually been paid to the 
M/WBE. 

(K) The director will maintain records 
identifying and assessing the contractor’s 
progress in achieving and maintaining 
M/WBE contract percentages. These records 
should show— 

1. The amount and nature of awards 
made by the contractor to M/WBE ven-
dors/suppliers/manufacturers; and  

2. Monthly reports from the contractor 
on its progress in meeting M/WBE percent-
ages, unless a different interval for reporting 
has been approved. 

(L) Termination or Substitution of an 
M/WBE. If an M/WBE is unable to satisfac-
torily perform its participation level, or if 
there are other reasons the contractor needs 
to replace an M/WBE, the contractor for 
good cause can obtain written approval from 
the division prior to replacing the entity. 

1. Before a contractor transmits to the 
division its request to terminate and/or sub-
stitute an M/WBE, the contractor must give 
notice in writing to the M/WBE subcontrac-
tor, with a copy to OEO and the division, of 
its intent to request to terminate and/or sub-
stitute, and the reason for the request. The 
contractor must give the M/WBE five (5) 
business days to respond to the contractor’s 
notice and advise the OEO and the division 
and the contractor of the reasons, if any, why 
it objects to the proposed termination of its 
subcontract and why OEO and the division 
should not approve the contractor’s action. If 
required in a particular case as a matter of 
public necessity (e.g., safety), the contractor 
may reduce or waive the response period as 
approved by the division. 

2. For purposes of this subsection, good 
cause for approval of a request for termina-
tion or substitution for an M/WBE includes, 
but is not limited to, the following: 

A. The listed M/WBE subcontractor 
fails or refuses to execute a written contract;
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B. The listed M/WBE fails or refused 
to perform the work of its subcontract in a 
way consistent with normal industry stan-
dards, provided, however, that good cause 
does not exist if the failure or refusal by the 
M/WBE subcontractor to perform its work 
on the subcontract resulted from the bad faith 
or discriminatory action of the prime con-
tractor; 

C. The listed M/WBE subcontractor 
fails or refuses to meet the prime contractor’s 
reasonable, nondiscriminatory bond require-
ments; 

D. The listed M/WBE subcontractor 
becomes bankrupt, insolvent, or exhibits 
credit unworthiness; 

E. The listed M/WBE subcontractor 
is ineligible to work on projects because of 
suspension or debarment proceedings; 

F. The listed M/WBE subcontractor is 
not a responsible contractor as determined by 
the division; 

G. The listed M/WBE subcontractor 
voluntarily withdraws from the project and 
provides the prime contractor written notice 
of its withdrawal, or the withdrawal is other-
wise confirmed by the division; 

H. The listed M/WBE subcontractor 
is ineligible to receive M/WBE credit for the 
type of work required; 

I. The listed M/WBE subcontractor 
owner dies or becomes disabled with the 
result that a listed M/WBE prime contractor 
is unable to complete its work on the con-
tract; and 

J. Other documented good cause that 
the division determines compels the termina-
tion of an M/WBE subcontractor. But good 
cause does not exist if the prime contractor 
seeks to terminate an M/WBE it relied upon 
to obtain the contract so that the prime con-
tractor can self-perform the work for which 
the M/WBE subcontractor was engaged or so 
that the prime contractor can substitute 
another M/WBE or non-M/WBE after con-
tract award without good cause. 

3. If approved, the contractor must make 
good faith efforts to meet the contractual 
commitment to the contract goal. These good 
faith efforts shall be directed at finding anoth-
er M/WBE to perform at least the same 
amount of work under the contract as the 
M/WBE that was terminated, to the extent 
needed to meet the contract goal. OEO and 
the division’s approval shall not be arbitrari-
ly withheld. If the contractor cannot obtain a 
replacement, it may apply to the division for 
a participation waiver by providing documen-
tation detailing all good faith efforts made to 
secure a replacement and a good cause state-
ment establishing why the participation level 
cannot be obtained. If the contractor has met 

its burden of proof, the division, after con-
sulting with OEO, may grant an M/WBE 
waiver for good cause. 

4. The good faith efforts shall be docu-
mented by the contractor. If the division 
requests documentation under this subsec-
tion, the contractor shall submit the docu-
mentation within seven (7) business days, 
which may be extended for an additional 
seven (7) business days, if necessary, at the 
request of the contractor. 

5. The division will provide a written 
determination to the contractor stating 
whether or not good faith efforts have been 
demonstrated. 

(M) If the contractor’s participation level 
or payment to a participating M/WBE entity 
is less than the amount committed, and no 
M/WBE waiver for good cause has been 
obtained, the division may cancel the contract 
and/or suspend or debar the contractor from 
participating in future state procurements for 
a period of six (6) months or longer, up to 
permanent debarment, or withhold payment 
to the contractor in an equal amount to the 
value of the participating commitment less 
actual payments made by the contractor to the 
participating entity. If the division determines 
that a contractor has become compliant with 
the commitment amount, any withheld funds 
are to be released. Any suspension or debar-
ment based on such noncompliance may be 
rescinded by the division at its discretion. 

1. A contractor may appeal a suspension 
or debarment to the commissioner by filing a 
written appeal no later than twenty (20) cal-
endar days from the date on the notice of sus-
pension or debarment issued by the division. 
The suspension or debarment remains in 
effect pending the results of the appeal. 

(N) At the time of contract renewal, a con-
tractor must verify it is meeting its participa-
tion level and required payment to all 
M/WBE entities, or the contractor must sub-
mit a statement of when such M/WBE par-
ticipation is scheduled to occur. If the con-
tractor is not meeting said requirements, the 
contract renewal shall not be processed unless 
and until said requirements are satisfactorily 
met, a cure plan is approved, the statement is 
accepted by the division, or an M/WBE 
waiver for good cause is obtained from the 
division. 

(24) For a delegation of authority by the divi-
sion to a state agency, the delegation will con-
tain any restrictions on the agency’s manage-
ment of the solicitation, including those 
related to use of weighted criteria, M/WBE 
participation, and competitive negotiations. 

(A) A “department” as defined in section 
34.010, RSMo may be delegated general pro-

curement authority.  This delegated authority 
may stipulate dollar limits and other limits for 
specific types of purchases, and list the pro-
cedures to be followed for procurements pro-
cessed by the “department.” 

(B) A “department” as defined in section 
34.010, RSMo may be delegated authority 
for special types of procurements on an indi-
vidual basis for a limited time period, with 
the written authorization listing the proce-
dures to be followed in making such procure-
ments. 

(C) Procurements not delegated to a 
“department” as defined in section 34.010, 
RSMo are to be referred to the division for 
processing. 

(D) The Commissioner of Administration 
has determined that the Department of Men-
tal Health’s services for its patients, resi-
dents, and clients can best be purchased by 
the department with funds appropriated for 
that purpose and waives procedures of Chap-
ter 34, RSMo, related to cost and pricing, so 
that the department may evaluate competitive 
proposals on the basis of quality and other 
variables exclusive of price. 

(25) Commercially Useful Function.  For a 
bid or proposal that contains a commitment 
to use a blind or sheltered workshop, service 
disabled veteran enterprise, or a minority or 
women business enterprise, those activities 
must provide a commercially useful function 
that offers added value to the contract. 

(A) An entity performs a commercially 
useful function when it is responsible for exe-
cuting a distinct element of the work of the 
contract and is carrying out its responsibili-
ties by actually performing, managing, or 
supervising the work involved.  To perform a 
commercially useful function, the entity must 
also be responsible, when applicable, with 
respect to materials and supplies used on the 
contract, for negotiating price, determining 
quality and quantity, ordering the material, 
installing (where applicable), and paying for 
the material itself.  Materials and supplies 
shall be provided exclusive to the perfor-
mance of a contract, and an entity’s obliga-
tion outside of a state contract shall not be 
considered an added value.  Services or sup-
plies to be provided by an entity that are out-
side the usual and customary business of the 
entity may be considered not to offer added 
value. 

(B) To determine whether an entity is per-
forming a commercially useful function, the 
division may evaluate the amount of work sub-
contracted, whether the amount the entity is to 
be paid under the contract is commensurate 
with the work it is actually performing and the 
entity’s credit claimed for its performance of 
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the work, and other relevant factors. 
(C) An entity does not perform a commer-

cially useful function if its role is limited to 
that of an extra participant in a transaction, 
contract, or project through which funds are 
passed in order to obtain the appearance of 
participation by the entity. In determining 
whether an entity is such an extra participant, 
the division may examine similar transac-
tions, particularly those in which such enti-
ties do not participate. 

(D) If an entity does not perform or exer-
cise responsibility for at least thirty percent 
(30%) of the total cost of its contract with its 
own work force, or the entity subcontracts a 
greater portion of the work of a contract than 
would be expected on the basis of normal 
industry practice for the type of work 
involved, the director will presume that it is 
not performing a commercially useful func-
tion. 

(E) When an entity is presumed not to be 
performing a commercially useful function as 
provided in this rule, the entity may present 
evidence to rebut this presumption. The direc-
tor may determine if the entity is performing a 
commercially useful function given the type 
of work involved and normal industry prac-
tices.   

(26) Reverse Auctions. A procurement 
involving a reverse auction process shall 
include:  

(A) The qualifications, if any, for the 
prospective vendors;  

(B) The process to be followed for the 
reverse auction, including that of the vendors;  

(C) The merchandise, supplies, raw mate-
rials, or finished goods to be procured; and  

(D) The evaluation criteria to determine 
the winning vendor, with price as the prima-
ry factor in evaluating bids. A reverse auction 
shall not be used for supplies covered by sec-
tion 34.047, RSMo.   

AUTHORITY: sections 34.050, 34.074, and 
630.405.5, RSMo 2016.* Original rule filed 
Oct. 15, 1992, effective June 7, 1993. 
Rescinded and readopted: Filed Oct. 20, 
1997, effective May 30, 1998. Amended:
Filed March 24, 2000, effective Oct. 30, 
2000. Amended: Filed June 1, 2011, effective 
Nov. 30, 2011. Amended: Filed April 5, 2016, 
effective Nov. 30, 2016. Amended: Filed Oct. 
2, 2018, effective April 30, 2019. Amended: 
Filed March 15, 2022, effective Sept. 30, 
2022. 

*Original authority: 34.050, RSMo 1939, amended 1945, 
1993, 1995; 34.074, RSMo 2008, amended 2010; and 
630.405, RSMo 1980, amended 1993, 1995, 2001, 2011.

1 CSR 40-1.060 Vendor Registration, Noti-
fication of Bidding Opportunities, Suspen-
sion, and Debarment 

PURPOSE: This rule describes procedures 
for vendor registration, vendor notification of 
bidding opportunities and procedures for sus-
pension and debarment of vendors.  

(1) Any individual, business or organization 
may complete a vendor registration in order 
to be added to the official vendor data base.    
It is the vendor’s sole responsibility to update 
their vendor registration information.  

(2) A person, business, or corporation con-
tracting with the state shall be considered as 
an independent contractor and shall not be 
considered nor represent him/herself as an 
employee or agency of the state. A corpora-
tion must be authorized to do business in 
Missouri by registering with the Office of the 
Secretary of State before proceeding with 
work under a contract unless specifically 
exempt pursuant to section 351.572, RSMo. 

(3) The division may institute an annual fee 
to allow registered vendors the ability to 
receive automatic email notification of bid-
ding opportunities for their selected com-
modity/service codes through the online reg-
istration system and the ability to submit 
electronic bids. 

(4) Email notification and online bidding 
capabilities will be limited to those vendors 
that have properly registered and paid the 
annual fee, if required. 

(5) The division may include contract clauses 
requiring the awarded contractor to issue a 
payment to the state or the state’s designee 
for a stated percentage as outlined in the con-
tract.   

(6) The director, or designee, may suspend a 
vendor for cause. The vendor shall be mailed 
a formal notice of suspension outlining the 
reasons for, the specific conditions of, and 
the effective period of the suspension. Upon 
completion of the suspension period it shall 
be the responsibility of the vendor to request 
reinstatement if desired. A request for rein-
statement should be made in writing. 

(A) Any bids/proposals submitted by the 
suspended vendor shall not be considered. 

(B) The suspension of a vendor may be for 
a period of up to one hundred eighty (180) 
days for a first violation and for not more 
than a year for subsequent violation(s). 

(C) The vendor may appeal suspension by 
submitting a written request to the director or 

commissioner within fourteen (14) calendar 
days after receipt of the formal notice. The 
vendor must provide specific evidence and 
reasons why suspension is not necessary. On 
the basis of this information, the suspension 
may be modified, rescinded, or affirmed. 
The decision shall be final and mailed to all 
parties. 

(7) The director may debar a vendor whenev-
er, in the director’s sole discretion, it is in the 
best interest of the state to do so. A vendor 
may be debarred for a single incident of seri-
ous misconduct or after multiple less serious 
incidents. The director shall notify the vendor 
of the reason for debarment and any action 
the vendor must take in order to be found eli-
gible to contract again. 

(A) Any bids/proposals submitted by the 
debarred vendor shall not be considered.  

(B) The vendor may appeal the debarment 
by requesting that the determination be 
reviewed by the commissioner of administra-
tion or the commissioner’s designee. Any 
request for review must be in writing and 
filed with the commissioner within fourteen 
(14) calendar days after the date of receipt of 
the notice of debarment. The request must set 
forth specific evidence and reasons why 
debarment should be reversed. The commis-
sioner’s determination shall be final and shall 
be mailed to all parties involved.  

(8) The following shall be sufficient cause for 
suspension or debarment. The list is not 
meant to be all inclusive but shall serve as a 
guideline for vendor discipline and business 
ethics— 

(A) Failure to perform in accordance with 
the terms and conditions and requirements of 
a contract/purchase order; 

(B) Violating any federal, state, or local 
law, ordinance, or regulation in the perfor-
mance of a contract/purchase order;  

(C) Providing false or misleading informa-
tion on an application, in a bid/proposal, or 
in correspondence to the division or a state 
agency;  

(D) Failing to honor a bid/proposal for the 
length of time specified; 

(E) Colluding with others to restrain com-
petition;  

(F) Obtaining information, by whatever 
means, related to a proposal submitted by a 
competitor in response to a Request for Pro-
posal in order to obtain an unfair advantage 
during the negotiation process; 

(G) Contacting proposal/bid evaluators or 
any other person who may have influence 
over the award, without authorization from 
the division, for the purpose of influencing 
the award of a contract; or  
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(H) Giving gifts, meals, trips, or any other 
thing of value or a monetary advantage for 
personal benefit, directly or indirectly, to an 
employee of the division or to any evaluator 
of bids/proposals. 

AUTHORITY: section 34.050, RSMo 2000.* 
Original rule filed Oct. 15, 1992, effective 
June 7, 1993. Rescinded and readopted: 
Filed Oct. 20, 1997, effective May 30, 1998. 
Amended: Filed March 24, 2000, effective 
Oct. 30, 2000. Amended: Filed June 14, 
2005, effective Dec. 30, 2005. Amended: 
Filed June 1, 2011, effective Nov. 30, 2011. 

*Original authority: 34.050, RSMo 1939, amended 1945, 
1993, 1995. 

 
1 CSR 40-1.070 Minority/Women Business 
Enterprise Participation in Procurement 
Process 
(Moved to 1 CSR 10-17.050) 
 
 
1 CSR 40-1.080 Minority/Women Business 
Enterprise Certification 
(Moved to 1 CSR 10-17.040) 
 
 
1 CSR 40-1.090 Waiver of Procedures Con-
tained in Chapter 34, RSMo, Related to 
Cost and Pricing 
(Rescinded April 30, 2019) 

AUTHORITY: section 630.405.5, RSMo 
Supp. 2001. Original rule filed Nov. 26, 
2002, effective May 30, 2003. Rescinded: 
Filed Oct. 2, 2018, effective April 30, 2019. 
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